NATIONAL m

CENTER FOR —
Offi f il i

MISSING & OJ]DP Offce fJovenile Justic.

CHILDREN

Office of Justice Programs 4 U.S. Department of Justice

in cooperation with the

/B\ -
Defunding Liberiy ' Appzcan Bar Ansoninion
PIJFSLI""IE]IIE—'H&E' Cantar an Dhuncae aed Mo aw

Family
Abduction

Prevention
and
Response S




Family Abduction

Prevention
and
Response

2009
Sixth Edition

Revised by Patricia M. Hoff, Esquire

Copyright © 1985, 2002, and 2009 National Center for Missing & Exploited Children®.
All rights reserved.

Charles B. Wang International Children’s Building
699 Prince Street
Alexandria, Virginia 22314-3175
U.S.A.

1-800-THE-LOST®
(1-800-843-5678)

This publication is designed to provide accurate and authoritative information in regard to the subject
matter covered. The publisher is distributing this publication with the understanding that neither it
nor the author is engaged in rendering legal advice or other professional services herein. If legal
advice or other expert assistance is required, professional services should be sought.

This project was supported by Grant No. 2007-MC-CX-K001 awarded by the Office of Juvenile Justice and
Delinquency Prevention, Office of Justice Programs, U.S. Department of Justice.

Points of view or opinions in this document are those of the author and do not necessarily represent
the official position or policies of the U.S. Department of Justice, National Center for Missing &
Exploited Children, or American Bar Association. National Center for Missing & Exploited Children®,
1-800-THE-LOST®, and CyberTipline® are registered service marks of the National Center for Missing &
Exploited Children.






Contents

Acknowledgments...v

A Message to the Reader...vii

Glossary by Patricia M. Hoff...ix

Family-Abduction Prevention and Action Checklist by Patricia M. Hoff...1

Preventing Abductions by Patricia M. Hoff...9
Chapter Overview...9
Get a Valid, Enforceable Custody Order...11
Prevention Provisions in the Custody Order...11
Preventing International Abductions and Wrongful Retentions...17
Practical Things Parents Can Do to Reduce the Risk of Abduction...20

Civil-Court Remedies If Your Child Is Abducted by Patricia M. Hoff...23
Chapter Overview...23
Getting a Custody Determination...25
Do You Need a Lawyer?...26
Filing for Custody...31
Getting Custody in Special Circumstances...34
Child-Snatching Lawsuits...38
Noncustodial Parents” Civil Remedies When Custodial Parents Disappear With a Child...39

Criminal Remedies in Family-Abduction Cases by Patricia M. Hoff...41
Chapter Overview...41
Left-Behind Parent’s Role...43
Law Enforcement and Prosecutors’ Roles in Family-Abduction Cases...43
What If a Criminal-Justice Professional Won't Get Involved?...44
Missing-Person Investigation...45
Criminal Charges...49
The Criminal Investigation...55
The Arrest...58
Extradition...59
Conviction and Punishment...60
Victim Compensation and Assistance...60

Searching for Your Child by Patricia M. Hoff...63
Chapter Overview...63
Missing-Children Organizations...65
Sources of Information...68
Pursue All Legal Means Available...88
Checklist of Information Sources...89

FaMiLy ABDUCTION: PREVENTION AND RESPONSE - iii




Recovering Your Child by Patricia M. Hoff...93
Chapter Overview...93
Voluntary Return...95
Public Enforcement: Help from Law Enforcement and Prosecutors...95
Filing and Registering Custody Orders From Other States...96
Going to Court to Enforce Your Custody Order...97
Temporary Care for a Child...103
Transporting Your Child Home...103
Special Enforcement Problems If the Abductor Is In the Military and
Stationed in Another Country...103
Self-Help Recovery: Is it Advisable?...104
Post-Recovery Prevention Measures...104

International Child Abduction by Patricia M. Hoff...105
Chapter Overview...105
The Problem...107
Overview of the Legal Response to International Child Abduction...107
Preventing International Abductions...108
Civil Remedies in International Abductions...113
Criminal Remedies in International Abductions...117
Searching for Children Who Are Victims of International Child Abduction...119
Recovering Children Who Are Victims of International Abduction...121

Psychological Issues in Recovery and Family Reunification by JoAnn Behrman-Lippert
and the Late Chris Hatcher...127
Chapter Overview...127
Specific Issues Prior to Recovery...129
Reunification Recommendations...130
Specific Issues After Recovery...132
Planning for the Future: Recovery Resources...133

The Impact of Abduction on Children by Geoffrey L. Greif and Rebecca L. Hegar...135
Chapter Overview...135
The Study...137
One Family’s Experience...137

Appendices...141

Bibliography...143

Missing-Children Organizations...153

Laws Applicable to Family Abduction...155

Nationwide Directory of Family-Abduction Laws and Resources...199

Key Contacts in Parental-Kidnapping Cases...259

Missing-Person Report for an Abducted Child...261

Missing-Child Poster...263

Sample Request to Use the Federal Parent Locator Service
to Locate a Parent or Child...265

Sample Request Regarding School Records...267

Request for Entry Into Children’s Passport Issuance Alert Program...269

Application Under the Hague Convention on the Civil Aspects of
International Child Abduction...271

Instructions for Completing the Hague Convention Application...275

Index...281

National Center for Missing & Exploited Children®...284

iv - FAMILY ABDUCTION: PREVENTION AND RESPONSE




Acknowledgments

This is the sixth edition of Family Abduction: Prevention and Response. It
was prepared by Patricia M. Hoff, Esquire. Julia Alanen, former Director
of the National Center for Missing & Exploited Children®s (NCMEC) Interna-
tional Missing Children’s Division and Policy Counsel spearheaded the
completion of this edition.

The first three editions of this guide were published as Parental Kidnapping:
How to Prevent an Abduction and What to Do If Your Child Is Abducted. The
first and second editions were written by Patricia M. Hoff. The third edition
was revised by Patricia M. Hoff and Janet Kosid Uthe, Esquire. The fourth edi-
tion, published under the title of Family Abduction: How To Prevent an Abduction
and What to Do If Your Child Is Abducted, was revised by Judith Drazen Schretter,
Esquire, and Donna Castle Aspell, Esquire. The fourth edition rearranged the
original material and incorporated valuable suggestions made by many readers of
the earlier versions. The fifth edition, revised by Patricia M. Hoff, was retitled
Family Abduction: Prevention and Response. In addition to updating the fourth
edition with new laws and tips for resolving family-abduction cases, it included
for the first time a national directory of abduction laws and resources.

This sixth edition updates and revises the fifth edition. In addition to pro-
viding information about new laws and resources it also provides addresses
for many helpful websites.

The National Center for Missing & Exploited Children (NCMEC) acknowl-
edges the many people who contributed to the previous editions of this guide
and whose efforts paved the way for the current edition. The NCMEC staff
members, interns, volunteers, and associates listed below are acknowledged for
helping to ensure the presentation of accurate and useful information in this
edition. They include John B. Rabun, Jr., ACSW, NCMEC Executive Vice
President and Chief Operating Officer; Julia Alanen, Esquire, former Director of
NCMEC’s International Missing Children’s Division and Policy Counsel;
Susan Rohol, Esquire, NCMEC General Counsel; Yiota Souras, Director of
NCMEC'’s Office of Legal Counsel; Bud Gaylord, Executive Director of NCMEC’s
Case Analysis Division; Marsha Gilmer-Tullis, Director of NCMEC’s Family
Advocacy Division; Bob O’Brien, former Executive Director of NCMEC’s
Missing Children Division; Patricia Willingham, NCMEC’s Deputy Director
of Case Management Support; Robert Hoever, NCMEC Associate Director of
Training; Angela Johnson, NCMEC’s Administration Manager; Fariza Ibrahim,
former NCMEC Case Support Specialist; Steven Van Dyke and Anneke Victorica,
NCMEC legal interns; Terri Delaney, NCMEC’s Director of Publications; Chris-
tina Miles and Erin Fitzgerald, NCMEC Publications Specialists; Suzanne Lappin,
NCMEC volunteer; and Liss Hart-Haviv, Executive Director of Take Root.

Artwork by John Katsu

FaMiLy ABDUCTION: PREVENTION AND RESPONSE - v






A Message to the Reader

Many child abductions in the United States are committed by a parent or other
family member. An estimated 203,900 children were victims of family abduc-
tion in the United States in 1999, according to the second National Incidence
Studies: Missing, Abducted, Runaway, and Thrownaway Children (NISMART-2), a
study published by the Office of Juvenile Justice and Delinquency Prevention
(OJJDP), U.S. Department of Justice, in 2002.! Children who are victims of family
abduction are uprooted from their homes and deprived of their other parent.
Often they are told the other parent no longer loves them or is dead. Too often
abducted children live a life of deception, sometimes under a false name, moving
frequently and lacking the stability needed for healthy, emotional development.

The term parental kidnapping describes the wrongful removal or retention
of a child by a parent. Because child kidnappings are frequently committed by
other family members, the term family abduction more accurately describes
such action. Both terms are used interchangeably in this book. Both have civil
and criminal meanings.

When a parental kidnapping occurs the government may pursue criminal
process against the abductor if a criminal law has been violated. Law enforce-
ment and prosecutors are part of the criminal-justice system. The left-behind
parent may pursue civil remedies to prevent an abduction or recover a wrong-
fully removed or wrongfully retained child. The left-behind parent’s lawyer and
the family court are part of the civil-justice system. It is important to understand
both criminal and civil remedies can be pursued when an abduction occurs. The
decision to pursue civil remedies is up to the parent, whereas the prosecutor ulti-
mately has discretion whether to pursue criminal process.

This guide covers civil and criminal remedies in parental kidnapping cases.
It navigates parents and attorneys through the criminal- and civil-justice systems’
responses to parental kidnapping. It describes actions parents can take and laws
that may be helpful when their children are the victims of family abduction. It
also explains how to prevent abductions.

Parents should take this book with them when they meet with their
attorneys, law enforcement, prosecutors, and family-court personnel, many of
whom may be handling a family-abduction case for the first time.

Other sources of information about parental-kidnapping cases are available
to law enforcement, prosecutors, and judges handling these cases. For instance
law enforcement may contact the National Center for Missing & Exploited
Children® for a free copy of Missing and Abducted Children: A Law-Enforcement
Guide to Case Investigation and Program Management. Other publications for par-
ents and concerned professionals are listed in the section titled “Bibliography”
beginning on page 143.

'Andrea J. Sedlak, David Finkelhor, Heather Hammer, and Dana J. Schultz. “National Estimates of Missing
Children: An Overview,” National Incidence Studies of Missing, Abducted, Runaway, and Thrownaway Chil-
dren. Washington, DC: Office of Juvenile Justice and Delinquency Prevention, Office of Justice Programs,
U.S. Department of Justice, October 2002, page 10, NCJ 196465 [hereafter NISMART-2].
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If your child is the victim of a parental kidnapping you can call the
National Center for Missing & Exploited Children at 1-800-THE-LOST®
(1-800-843-5678) for information and help. You can also encourage the
law-enforcement investigator, the prosecutor, or your attorney to contact
NCMEC for advice and technical assistance.

For more information about the full range of services and publications offered
by NCMEC, please write, call, or visit at

National Center for Missing & Exploited Children
Charles B. Wang International Children’s Building
699 Prince Street
Alexandria, Virginia 22314-3175
US.A.
1-800-THE-LOST
(1-800-843-5678)

703-274-3900
fax 703-274-2200

www.missingkids.com
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Glossary

Here are some key words to help you use this guide and communicate with your
lawyer and the law-enforcement community.

abducted child - a child who has been wrongfully taken, kept, or concealed by
an abductor. Also called victim child.

abductor — a person who wrongfully takes, keeps, or conceals a child. The term
includes married and unmarried parents, custodial and noncustodial parents, and
other family members and their agents.

certified order — a copy of an order signed and certified as a true copy by the
clerk of the court with whom the original order was filed. Different jurisdictions
use different terms such as “exemplified” and “teste” orders.

child-snatching lawsuit — civil legal action seeking money damages brought by
a victim parent and/or abducted child against an abductor and others who assist
or support the abductor.

custodial parent — a parent who has been awarded sole or joint custody by a court.

custody determination — a court order awarding custody, including joint cus-
tody, and visitation, or otherwise allocating parenting time. Also called a custody
order, custody decree, and parenting plan. Federal law now includes a separate
definition of visitation determination. In this guide the term custody determi-
nation includes visitation determination.

deportation — the formal removal of an alien from the United States when
the alien has been found removable for violating U.S. immigration laws.

emergency jurisdiction — legal authority of a court to issue temporary
orders to protect a child within that jurisdiction when that child has been
abandoned, or a child, sibling, or parent is subjected to or threatened
with mistreatment or abuse.

ex parte order — a court order obtained without notice. An ex parte order is
always temporary and followed by notice of a hearing by the issuing court.

extradition - legal procedure by which a person suspected of a crime, or
an escaped criminal, is returned to the jurisdiction in which the crime
was committed.

family abduction - the taking, keeping, or concealing of a child or children by a
parent, other family member, or person acting on behalf of the parent or other
family member depriving another individual of his or her custody or visita-
tion rights. Family abductions can occur before or after a court issues a custody
determination. Criminal statutes vary across the country both as to the title of the
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offense and the conduct that is considered unlawful. Also called parental kid-
napping, child abduction, child snatching, and custodial interference.

felony — a serious crime usually punishable by imprisonment for at least one
year. A less serious crime is a misdemeanor.

Hague Convention — The Hague Convention on the Civil Aspects of Inter-
national Child Abduction.

ICARA - International Child Abduction Remedies Act.

INTERPOL - International Criminal Police Organization, the world’s largest
international police organization with 186 member countries including the
United States. INTERPOL facilitates cross-border police cooperation.
INTERPOL color-coded notices of Red, Blue, and Yellow may be issued in
international, parental-kidnapping cases.

INTERPOL Blue Notice — seeks to collect additional information about a
person’s identity or activities in relation to a crime.

INTERPOL Red Notice — seeks the arrest or provisional arrest of wanted
persons with a view to extradition.

INTERPOL Yellow Notice — seeks to locate missing persons, often minors.

interjurisdictional — between two jurisdictions including between two states or
two territories or between a state and a territory.

IPKCA - International Parental Kidnapping Crime Act.

joint custodian — a parent who has been awarded joint custody, sometimes called
shared custody, by a court. A joint custodian may have joint legal custody, joint
physical custody, or both.

jurisdiction — legal authority of a court to make child-custody determinations.

left-behind parent — the parent from whom a child has been wrongfully taken,
kept, or concealed. Also called searching parent and victim parent.

missing child - federal law defines this term to mean any individual younger
than 18 years of age whose whereabouts are unknown to such individual’s
legal custodian, but note that federal law requires entry of information about
missing children younger than 21 into the Federal Bureau of Investigation’s
National Crime Information Center database. Definitions of “missing child”
vary among states and territories.
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missing-child clearinghouse — an agency of a state or territory that maintains
records of missing children and, in some cases, assists local law-enforcement agen-
cies in locating and recovering missing children.

modify — change. As a general rule the person seeking to modify a custody order
must show a substantial change in circumstances since the custody determina-
tion was issued and that the modification would be in the subject child’s best
interest. A parent may petition a court to modify an existing custody deter-
mination, for instance, to include prevention measures such as supervised
visitation and bonds.

NCCUSL - National Conference of Commissioners on Uniform State Laws.
This is also known as the Uniform Law Commission. Representatives from all
50 states and the U.S. territories participate in this organization, which drafts
uniform laws on various issues. NCCUSL has produced the Uniform Child
Custody Jurisdiction Act, Uniform Child Custody Jurisdiction and Enforce-
ment Act, and Uniform Child Abduction Prevention Act.

NCIC - the National Crime Information Center database maintained by
the Federal Bureau of Investigation.

NCIC-MPF - the Missing Person File within the Federal Bureau of
Investigation’s National Crime Information Center database.

noncustodial parent — a parent who has not been awarded custodial rights by a
court. A noncustodial parent may be awarded visitation rights, sometimes called
access rights or parenting time, by a court.

parent — unless otherwise noted parent refers to a child’s biological parent, a
person with legal custody or guardianship of that child, or a person or entity
acting in such a capacity on behalf of that child during a crisis whether such is a
family member, friend, or governmental agency.

parental kidnapping — see family abduction beginning on page ix.

parole — release of a convicted criminal from prison before his or her full term of
incarceration but with restrictions and conditions.

personal service — a means by which a party to a lawsuit receives notice of a
court action typically accomplished by handing the notice and other legal docu-
ments to the person. Many jurisdictions allow additional methods of service.
See substitute service on page xii.

pick-up order — a court order directing local law-enforcement officials to pick-up
a child from his or her abductor. This is also called a warrant to take physical
custody of child or warrant in lieu of a writ of habeas corpus.

PKPA - Parental Kidnapping Prevention Act.
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probation — release of a convicted criminal with no incarceration or before his or
her full term of incarceration but with restrictions and conditions.

pro bono — free legal representation provided by an attorney.
pro se — a person who represents him- or herself in a court proceeding.

prosecutor — a person in the criminal-justice system who can file criminal charges
against and prosecute an abductor for violating the law. Also called a district
attorney, state’s attorney, commonwealth attorney, or solicitor. Federal pros-
ecutors are called U.S. Attorneys and Assistant U.S. Attorneys.

search warrant — a legal order issued by a court allowing law enforcement to
locate and take possession of private records, evidence, and information from a
specific location for a criminal investigation.

state — as used herein includes a state of the United States of America; the
District of Columbia; and any commonwealth, territory, or possession of the
United States.

subpoena — legal order used in civil and criminal proceedings to demand an
individual to come to court. A subpoena may also demand private records and
information be produced for inspection or in court.

substitute service — a substitute for personal service. Both parties to a lawsuit
must receive notice of all court actions. If a party cannot be found or deliberately
conceals his or her whereabouts, most jurisdictions allow publication as an
alternative to personal service.

temporary custody - custody for a limited time period. A judge may issue a
temporary custody order before hearing the full case from both parents or after
a trial but with the expectation of reviewing the custody decision in the near
future. Temporary orders are issued in emergency cases.

UCAPA - Uniform Child Abduction Prevention Act.

UCCJA - Uniform Child Custody Jurisdiction Act.

UCCJEA - Uniform Child Custody Jurisdiction and Enforcement Act.

USNCB-INTERPOL - U.S. National Central Bureau of INTERPOL.
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Family-Abduction
Prevention and
Action Checklist

by Patricia M. Hoff

This chapter summarizes steps a parent can take to help prevent an abduction or
recover a child after an abduction. Each step is explained in the following chap-
ters. As the checklist illustrates, a parent can seek relief, often simultaneously,
from the civil courts, governmental agencies, and the criminal-justice system.

A parent is responsible for getting and enforcing a custody determination
through the courts. Typically a parent hires a private attorney to help with the
process though parents can appear pro se, or without an attorney, in court as well.
A parent may also go to court for measures to prevent abduction or hold an
abductor and/or accomplices civilly liable for damages resulting from the abduc-
tion. A parent may also seek assistance from various agencies with civil remedies
when his or her child has been abducted. Such agencies include a missing-child
clearinghouse and in an international-abduction case from the Missing Children
Division of the National Center for Missing & Exploited Children® and the Office
of Children’s Issues (OCI) at the U.S. Department of State.

Law enforcement and prosecutors in all levels of government are responsible
for investigating and prosecuting parental-kidnapping crimes. Typically a left-
behind parent’s role is to bring the case to the attention of law enforcement whose
response will reflect both mandatory duties and discretionary authority. For
example law enforcement has a mandatory federal duty to enter information
about each missing-child case into the Federal Bureau of Investigation’s National
Crime Information Center-Missing Person File (NCIC-MPF) within two hours of
report receipt.? Whether a parent will be prosecuted for abduction lies within the
discretion of prosecutors. Each parental-kidnapping case is unique, and strategic
decisions are made based on the facts of the case and personalities of all involved
as to whether criminal process should be used along with civil remedies. Once
law-enforcement authorities and/or prosecutors become involved in a case, they
may call upon a parent in connection with the investigation or criminal trial.
A parent may request status reports about the case, but law-enforcement
authorities will not release sensitive information that might jeopardize an
ongoing investigation.

’The Adam Walsh Child Protection and Safety Act of 2006 (Adam Walsh Act), Pub. L. No. 109-248 mandates
law enforcement entry of information about missing and abducted children into NCIC within two hours of
receipt of the report.
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Preventing an Abduction

Go to court and obtain a custody determination specifically defining custody
and visitation rights and clearly stating the basis for the court’s jurisdic-
tion and manner in which notice and opportunity to be heard were given
to the parties.

If there is a risk of abduction, ask the court to include prevention measures in
the custody order. Provide the court with evidence establishing a credible
risk of abduction in your case, and request prevention measures tailored
to your case.

Abduction risk factors and personality profiles of potential abductors, as
well as abduction-prevention measures, are discussed in the chapter titled
“Preventing Abductions” beginning on page 9. By way of example,
abduction risk factors include past abductions or abduction threats, lack
of economic or familial ties to a child’s home state, and evidence of abduc-
tion planning activities.

Check laws in your jurisdiction for abduction-prevention statutes. A few
jurisdictions already have such laws and others may soon enact the
recently completed Uniform Child Abduction Prevention Act. In the
absence of specific prevention statutes, judges may enter prevention
orders to protect children.

Abduction-prevention measures include supervised visitation, posting a bond,
entering a child’s name in the Passport Issuance Alert Program, and surren-
dering a child’s passport(s) to the court.

Parents can take precautionary measures to reduce the risk of abduction.
These are discussed in the chapter titled “Preventing Abductions” beginning
on page 9. Some examples are to notify your child’s school or daycare of
custody orders, flag passport applications for your child, and teach your child
to use the telephone to call for help.

If Your Child Is Abducted

Once you are sure your child has been abducted, immediately call or go to
your local law-enforcement agency and file a missing-person report. Com-
plete the “Missing-Person Report for an Abducted Child” on page 261, and
bring it with you when going to your local law-enforcement agency.

Ask law enforcement to enter information about your child into the FBI's NCIC.
Federal law requires law enforcement to enter each missing-child case into NCIC
within two hours of report receipt. Relevant sections of the applicable laws —
Missing Children Act, National Child Search Assistance Act, and Adam Walsh
Child Protection and Safety Act of 2006 — are reprinted respectively begin-
ning on pages 155, 157, and 158. Bring this guide with you when meeting with
law-enforcement authorities and show them these Acts. Law enforcement will
decide if the circumstances of a child’s disappearance meet the protocol for acti-
vation of an America’s Missing: Broadcast Emergency Response (AMBER) Alert
and/or other community notification.

Report your child missing to the National Center for Missing & Exploited
Children (NCMEC) by calling toll-free at 1-800-THE-LOST® (1-800-843-5678).
Visit NCMEC’s website at www.missingkids.com.
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B Verify law enforcement has made the NCIC entry. If you cannot get this
information from your local law-enforcement agency, call NCMEC toll-
free at 1-800-THE-LOST (1-800-843-5678) and ask them to check NCIC
to see if your child is listed. NCMEC can confirm NCIC entries but is not
authorized to make them.

B If ]aw enforcement does not enter information about your child into NCIC,
your missing-child clearinghouse may be able to help by contacting law
enforcement about your case. See the missing-child clearinghouse list in the
section titled “Nationwide Directory of Family-Abduction Laws and
Resources” beginning on page 199 or contact NCMEC for additional infor-
mation. You can also ask your local FBI office to enter information about your
child into NCIC. The Missing Children Act authorizes the FBI to make such
entries. Contact information for the FBI is available in your local telephone
book and at www.fbi.gov. From the home page click on the “Your Local FBI
Office” link.

B If you suspect your child has been taken out of the country, call NCMEC toll-
free at 1-800-THE-LOST (1-800-843-5678) and the U.S. Department of State’s
Office of Children’s Issues toll-free at 1-888-407-4747 or by dialing directly at
202-736-9090 for advice about what to do. Find out if you have a remedy
under the Hague Convention on the Civil Aspects of International Child
Abduction (Hague Convention). If you do, consider filing an application
under the Hague Convention for your child’s return. If you do not have a
passport, apply for one in the event you have to travel outside of the United
States to recover your child. Visit the U.S. Department of State’s website at
www.travel.state.gov, and click on the “Apply for a Passport” link.

B If your child is in the process of being abducted internationally by a family
member, contact the Office of Children’s Issues without delay toll-free at
1-888-407-4747 or by dialing directly at 202-736-9090. Also call NCMEC toll-
free at 1-800-THE-LOST (1-800-843-5678) and the FBI. Contact information
for the FBI is available in your local telephone book and at www.fbi.gov. From
the home page click on the “Your Local FBI Office” link.

B If your child has been taken out of this country, or is in the process of being
taken out of the country, report the abduction to your local FBI office. Ask to
speak to the FBI's Crimes Against Children Coordinator. The FBI has jurisdic-
tion to investigate violations of the federal International Parental Kidnapping
Crime Act (IPKCA).

B [f an international abduction is in progress, urge law enforcement to immedi-
ately contact the U.S. National Central Bureau (USNCB)-INTERPOL for help
in intercepting the abductor. USNCB-INTERPOL does not respond to requests
directly from parents. Law-enforcement agencies may contact USNCB-
INTERPOL directly or through the INTERPOL State Liaison Office.
Law-enforcement agencies in the United States may contact USNCB-
INTERPOL directly through Nlets, The International Justice and Public Safety
Network, at DCINTEROQO. Parents concerned about an abduction-in-progress
should also immediately contact NCMEC; OCI; transportation carriers the
abductor may use such as airlines, train and bus companies; and local law-
enforcement and Immigration and Customs Enforcement (ICE) officials
at airports and other transportation facilities the abductor may use. Put them
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on notice of the imminent abduction and request help in preventing your
child’s removal from the country. Provide a photograph of your child and
suspected abductor if available. Please remember abductors may use
remote or distant transportation facilities instead of those closest to
the abduction site.

B Contact your missing-child clearinghouse and any local nonprofit, missing-
children organization (NPO) for whatever assistance they may provide.
Consult the section titled “Nationwide Directory of Family-Abduction Laws
and Resources,” beginning on page 199, for information about the missing-
child clearinghouse and NPOs in your area. Referrals to other NPOs are
available from the Association of Missing and Exploited Childrens Organiza-
tions Inc. (AMECO) by calling toll-free at 1-877-263-2620, dialing directly at
703-838-8379, or visiting www.amecoinc.org.

B If you do not already have a custody order, immediately get one. Consider
hiring a lawyer to help you. A temporary custody order is usually enough to
get help from law-enforcement authorities at least until your child is located.
You do not need a custody order to file a missing-person report or have your
child’s description entered into NCIC. A court can issue a custody order even
if your child has been abducted from your jurisdiction or outside of the coun-
try and you were never legally married to the abductor. If the abductor’s
whereabouts are unknown, making it impossible for you to serve him or her
personally with notice of the lawsuit, you are allowed to give notice by publi-
cation. The sooner you act the more likely it is you can prevent the abductor
from getting a valid custody determination from another jurisdiction or coun-
try. This in turn will make it easier for you to enforce your custody order and
recover your child.

B If you already have a custody order get additional copies from the court. It is
helpful to have at least one, but preferably two or three, certified copies avail-
able to show or give to law-enforcement and other agencies.

B Consider asking law enforcement or the prosecutor to file criminal charges
against the abductor. Weigh the pros and cons of such action. You must be
prepared to press charges after your child is returned. In some interna-
tional-abduction cases foreign judges applying the Hague Convention will
not return a child to the United States if criminal charges are pending in this
country against the abductor. If you want to press charges meet personally
with the local prosecutor to discuss prosecution. Be aware that the criminal
law in your jurisdiction or the jurisdiction in which your child is located may
or may not cover the abductor’s conduct. Citations to criminal laws can be
found in the section titled “Nationwide Directory of Family-Abduction Laws
and Resources,” beginning on page 199. Even if the abductor is criminally
charged and government is proceeding against the abductor, you should
be prepared to bring a civil action in court to enforce your custody order
when the child is located.

B If the prosecutor charges the abductor with a felony, law-enforcement
authorities should promptly enter the felony warrant into NCIC. NCIC files
for the child and abductor should be cross-referenced. Ask law enforcement
or NCMEC to verify these NCIC entries have been made.

B [f there is evidence the abductor has fled the state or country to avoid
felony prosecution, also ask the prosecutor to apply to the local U.S. Attor-
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ney for a federal Unlawful Flight to Avoid Prosecution (UFAP) warrant
pursuant to the Fugitive Felon Act. If a UFAP warrant is issued the FBI can
conduct an investigation to find the abductor.

B If your child has been abducted from the United States, or such conduct has
been attempted, or wrongfully retained in another country, a federal law
violation may have occurred. Consider meeting with the U.S. Attorney to
discuss possible charges under the International Parental Kidnapping Crime
Act. As described above, criminal charges against the abductor may inter-
fere with your efforts under the Hague Convention to secure your child’s
return. Discuss this possible pitfall with the federal prosecutor.

B Conduct your own search while law enforcement is conducting its inves-
tigation. You will find many search tips in the chapter titled “Searching for
Your Child” beginning on page 63. If you have questions about a particu-
lar search method, including whether it would interfere with the criminal
investigation, check with law enforcement before proceeding.

B Contact the crime victims” assistance office in your jurisdiction, as well as
the Office for Victims of Crime (OVC) in the federal government, to find
out if any assistance, such as financial, counseling, or otherwise, is avail-
able to help you with locating and recovering your child. OVC can be
reached at 202-307-5983 or www.ovc.gov. This website lists contact infor-
mation for other crime-victim programs.

After Your Child is Located

B To facilitate enforcement of your custody order, file or register your custody
order with the local family court in the jurisdiction where your child is
located. Follow procedures set forth in the law of that jurisdiction. If the Uni-
form Child Custody Jurisdiction Act (UCCJA) is in effect, send a certified
copy of your custody order to the clerk of the court for filing. Under the
UCCJA, once filed, a sister-jurisdiction order is entitled to be enforced as if it
were a local order. If the jurisdiction in which your child is located has enacted
the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA),
streamlined procedures in that law allow, but do not require, you to regis-
ter your custody order. Registration is designed to simplify and expedite
enforcement proceedings at a later date. A registered child-custody order can
be enforced as if it were a local custody order.

B Asklocal law-enforcement authorities to help with the recovery. The UCCJEA
in many jurisdictions authorizes prosecutors, and law enforcement acting on
their request, to assist with civil enforcement of custody orders. This statu-
tory role is discretionary, however, and they may not get involved. In some
jurisdictions law enforcement may assist based on custom and practice or
written guidelines. In many jurisdictions, however, local law enforcement
will not help recover an abducted child without a local court order. Filing or
registering your order, see above, should be sufficient for law enforcement
inclined to help.

B It may be necessary to petition the court where your child is located to
enforce your custody order. A lawyer can help you do this. If notice of an
enforcement proceeding, or other court action such as registration, is likely to
cause the abductor to flee with or endanger your child, you can ask the court
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to issue a special pick-up order for your child. See the chapter titled “Recover-
ing Your Child” beginning on page 93.

B If your child is located in another country, consider hiring an attorney in that
country to help recover your child. This may entail filing a petition for return
under the Hague Convention, if it is in effect, or an action asking the for-
eign court to enforce your U.S. order or issue its own custody order. Send
copies of your custody order and any criminal warrants for the abductor to
your attorney. Note: Some Hague Convention countries provide counsel for
the applicant-parent.

B Take steps to prevent a repeat abduction. Consider going back to court after
your child is recovered to limit the abductor’s visitation rights and add pre-
vention provisions to your custody decree to reduce the risk of another
abduction. See the chapter titled “Preventing Abductions” beginning
on page 9.

B Consider seeking psychological help for every family member to help with
the reunification process. See the chapter titled “Psychological Issues in
Recovery and Family Reunification” beginning on page 127.

B Consider filing a child-snatching lawsuit against the abductor and any
accomplices. See the chapter titled “Civil-Court Remedies If Your Child Is
Abducted” beginning on page 23.

B Be responsive to prosecutors’ requests as they prepare and present the
government’s criminal case against the abductor.

B Inform all entities from which you have requested help that your child has
been recovered.
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Preventing Abductions

by Patricia M. Hoff

Chapter Overview

This chapter explains what parents can do to help safeguard children against fam-
ily abduction. It focuses on special provisions that can be included in custody
orders to help prevent abduction. Knowing when to ask for preventive
measures, and which ones to request, is facilitated by an evaluation of three fac-
tors — the risk of abduction, obstacles to recovery, and potential harm to a child if
abducted. This information should be helpful to parents seeking to prevent
repeat or threatened abductions, as well as to those who suspect the other parent
may be planning a first-time abduction. Below is a summary list of prevention
tips more fully discussed in this chapter.

1.

You need a custody order specifying the rights of both parents with respect to
your child. Most jurisdictions call these rights “custody and visitation,”
although some jurisdictions use different terminology. Consider hiring a law-
yer to help you.

Be sure the custody order clearly states the basis for the court’s jurisdiction
and manner in which notice and opportunity to be heard were given to the
parties. This will facilitate interjurisdictional enforcement of custody and visi-
tation rights and the recovery of your abducted child.

If you are concerned about abduction, ask the judge to include prevention provisions
in the custody order. Your jurisdiction may be one of the few that already has abduc-
tion-prevention laws such as the Uniform Child Abduction Prevention Act (UCAPA).
Other jurisdictions may soon enact UCAPA. Even in the absence of specific abduc-
tion-prevention statutes, judges may enter prevention orders to protect children.

To decide which prevention measures to request, evaluate the risk of
abduction, obstacles you would encounter trying to recover your child, and
potential harm your child is likely to suffer if abducted. More restrictive pre-
ventive measures will be needed when the risk of abduction is high, obstacles
to recovering your child would be difficult to overcome, and abduction is
likely to be harmful to your child.

How can you tell if there is a risk of abduction? Consider the list of “red flag”
indicators of abduction risk and six personality profiles listed below. One
caveat is the absence of these indicators does not mean an abduction will not
occur and their presence does not guarantee an abduction will occur. There
may be an increased likelihood of abduction if a parent has

Previously abducted or threatened to abduct your child

No strong ties to the jurisdiction in which your child lives

Friends or relatives living in another state, territory, or country

A strong support network

No job, is able to work anywhere, or is financially independent — in other
words is not tied to the area for financial reasons

Engaged in planning activities such as quitting a job; selling a home;
terminating a lease; closing a bank account or liquidating other assets;
hiding or destroying documents; applying for a passport and/or visa,
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birth certificates, school or medical records; purchasing airline tickets for
your child; or undergoing plastic surgery to materially alter appearance

B Experienced a change in immigration status affecting his or her right to
remain in this country

B A history of marital instability, lack of cooperation with the other parent,
domestic violence, or child abuse

B A criminal record

6. While there may be no way to know for sure if a parent will abduct his or her
child, six personality profiles have been identified by social scientists® that may be
helpful in predicting which parents may pose a risk of abduction.

Profile 1
Profile 2

Profile 3

Profile 4
Profile 5

Profile 6

Parents who have threatened to abduct or abducted previously
Parents who suspect or believe abuse has occurred and
friends and relatives support these beliefs

Parents who are paranoid delusional

Parents who are severely sociopathic

Parents who are citizens of another country, or dual citizens
of the United States and another country, with strong ties
to the country of origin and in a mixed-culture marriage
that is ending

Parents who feel alienated from the legal system and have
family/social support in another community

7. You may ask the court to include prevention provisions in a custody order

such as

B Specific statement of custody and visitation rights; avoid terms such as
“reasonable visitation”

Supervised visitation

Bonds and other guarantees

Joint-custody orders — avoid in parental abduction and family violence
cases; if ordered, specify residential arrangements for the child
Prohibition on unauthorized pick-up of child

Authorization for law-enforcement assistance to recover an abducted child

Relocation restrictions on custodial parent with the child

Restrictions on removal of the child from his or her home state, territory, or
country such as surrendering passports; prohibiting passport applications;
notifying foreign consulate of passport restrictions; putting in place mirror-
image orders; requiring assurances of return from foreign visits; and defining
terms in the custody order in conformance with the Hague Convention on

the Civil Aspects of International Child Abduction (Hague Convention)

8. Practical steps parents can take to reduce the risk of abduction

Taking pictures of your child

Keeping a complete written description of your child

Making a record of your child’s Social Security Number (SSN)
Having your child fingerprinted

Teaching your child to use the telephone

Seeking counseling

Asking law enforcement or the prosecutor to intervene

Notifying schools, daycare centers, and babysitters of custody orders
Making lists of information regarding the child and other parent
Filing/Registering the custody order where the noncustodial parent lives
Flagging passport applications for your child

Treating child support and visitation as separate issues

’Janet R. Johnston and Linda K. Girdner, “Family Abductors: Descriptive Profiles and Preventive Interven-
tions,” Juvenile Justice Bulletin, Washington, DC: Office of Juvenile Justice and Delinquency Prevention, Office
of Justice Programs, U.S. Department of Justice, January 2001, NCJ 182788. Janet R. Johnston, Inger Sagatun-
Edwards, Martha-Elin Blomquist, and Linda K. Girdner. Early Identification of Risk Factors for Parental Abduction.
Washington, DC: Office of Juvenile Justice and Delinquency Prevention, Office of Justice Programs, U.S.
Department of Justice, March 2002, NCJ 185026. Consult the section titled, “Bibliography” beginning on
page 143 for information about obtaining these bulletins or see page 13.
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Get a Valid, Enforceable Custody Order

It is important for a parent who is trying to prevent an abduction to get a valid
custody order from a court with jurisdiction to make such an order. A well-
written custody order not only defines the rights and responsibilities of both
parents with respect to their child, but also is often critical to recovering a child
after an abduction. Special provisions can be included in custody orders
- both original and modification orders — to help prevent abduction.

To make or modify a custody order a court must have jurisdiction under
law, the UCCJA or UCCJEA, over custody matters and notice must be given
to the parties. The court’s exercise of jurisdiction must also comply with the
Parental Kidnapping Prevention Act (PKPA), in order for its custody determina-
tion to be eligible for “full faith and credit” or enforcement nationwide as a matter
of federal law. These laws and the process for getting and enforcing valid custody
determinations are described in the chapter titled “Civil-Court Remedies If Your
Child Is Abducted” beginning on page 23.

Most parents retain a lawyer to obtain a custody order, whether it is an origi-
nal order or a modification of an existing order. A lawyer can also assist in getting
a custody order enforced and your child returned. Your attorney may work with
a lawyer in another jurisdiction or country if you have to bring enforcement
proceedings in another jurisdiction. Your lawyer can also help you request
the filing of criminal charges against the abductor if such action is desirable
and then advocate for investigation and prosecution.

Your jurisdiction may be one of the few that already has abduction-preven-
tion laws. Consult the section titled “Nationwide Directory of Family-Abduction
Laws and Resources” beginning on page 199. Many other jurisdictions may soon
enact the recently completed Uniform Child Abduction Prevention Act (UCAPA)
available at www.nccusl.org. From the home page click on the “Final Acts &
Legislation” link. Then in the “Select an Act Title” field select “Child Abduction
Prevention,” and then click on the “Search” button. This act is also reprinted
beginning on page 191. These laws provide parents and courts with guidance
about when abduction-prevention measures are needed and which prevention
measures may be ordered. Parents seeking prevention measures and their law-
yers should read UCAPA. Even in the absence of specific abduction-prevention
statutes, judges may enter abduction-prevention orders to protect children.

Prevention Provisions in the Custody Order

Specific provisions can be included in custody orders to help protect against
abduction and deter violations of the order. If the original order does not include
prevention provisions you may go back to court to modify the order. This entails
filing a petition in which you ask a court with modification jurisdiction to order
specific preventive measures. Under both the UCCJEA and PKPA the jurisdic-
tion that issued the original custody order has exclusive continuing modification
jurisdiction so long as specified conditions are met.

Often the risk of abduction arises before there is a custody order. If circum-
stances permit, promptly seek temporary custody with prevention provisions. In
exigent circumstances, such as when an abduction is in progress, courts in many
jurisdictions will issue temporary emergency relief, for instance an injunction, to
prevent an abduction even before custody has been determined. As a general rule
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any relief the court grants on an emergency basis is temporary. The next step is to
get a custody order incorporating safeguards on a more permanent basis.

Be careful about the provisions you ask the court for because too many
restrictions may be counterproductive. For instance making visitation too infre-
quent, structured, or impersonal may exacerbate tensions between the parents
and actually lead to rather than prevent an abduction. Also consider your child’s
needs and feelings. Even if your child was previously abducted, he or she may
have a close, caring relationship with the abducting parent despite the emo-
tional pain and distress you experienced. Counseling may help your family arrive
at an acceptable compromise.

Making the Case for Prevention Provisions

Be prepared to persuade the judge the prevention measures you seek are neces-
sary. Focus your argument on the three factors of risk of abduction; obstacles to
location, recovery, and return if your child is abducted; and potential harm
to your child if abducted.

Risk of Abduction Risk factors that may increase the chances of a child being

abducted include having a parent who has

B Previously abducted or threatened to abduct your child

No strong ties to the jurisdiction in which your child lives

Friends or relatives living in another state, territory, or country

A strong support network

No job, is able to work anywhere, or is financially independent — in other

words is not tied to the area for financial reasons

B Engaged in planning activities such as quitting a job; selling a home; termi-
nating a lease; closing a bank account or liquidating other assets; hiding or
destroying documents; applying for a passport and/or visa, birth certificates,
school or medical records; purchasing airline tickets for your child; or under-
going plastic surgery to materially alter appearance

B Experienced a change in immigration status affecting his or her rights to
remain in this country

B A history of marital instability, lack of cooperation with the other parent,
domestic violence, or child abuse

B A criminal record

Caveat: The absence of these factors does not guarantee an abduction will not
occur and their presence does not make an abduction certain. While there may
be no way to know for sure if a parent will abduct his or her child, social scien-
tists* have identified six personality profiles that may be helpful in predicting
which parents may pose a risk of abduction.

d.
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Profile Characteristics

1 Parents who have threatened to abduct or abducted previously

2 Parents who suspect or believe abuse has occurred and friends and relatives sup-
port these beliefs

3 Parents who are paranoid delusional

4 Parents who are severely sociopathic

5 Parents who are citizens of another country, or dual citizens of the United States
and another country, with strong ties to the country of origin and are in a mixed-
culture marriage that is ending

6 Parents who feel alienated from the legal system and have family/social support in
another community

Abducting parents across the six personality profiles share many common
characteristics. They are likely to deny or dismiss the value of the other parent to
the child. They believe they know what is best for the child; cannot see how or
why they should share parenting with the other parent; and are likely to have
very young children who are easy to transport and conceal and who are also
unlikely to protest verbally or tell others of their plight. With the exception of the
paranoid profile, abducting parents are apt to have the financial and moral sup-
port from a network of family members, friends, and/or cultural or underground
groups. Many abductors do not consider their actions illegal or morally wrong.
Mothers and fathers are equally likely to abduct, though at different times —
fathers before a court order and mothers after an order has been issued.

The common characteristics of abducting parents and the profiles of parents
at risk of abducting their children outlined above are described in detail in Early
Identification of Risk Factors for Parental Abduction and Family Abductors: Descrip-
tive Profiles and Preventive Interventions.” Both reports are available at www.ngjrs.gov.
From the home page, in the “Site Search” field, respectively enter “NCJ 185026”
and “NCJ 182788,” and then click on the “Go” button. Free copies may also be
obtained by calling the National Criminal Justice Reference Service (NCJRS) toll-
free at 1-800-851-3420 or dialing directly at 301-519-5500.

Obstacles to Locating and Recovering Your Parentally Abducted Children A parent may
encounter legal, procedural, cultural, and practical obstacles to recovering his or
her abducted child. In family abduction cases, lack of funds is a common barrier
to hiring lawyers and financing searches. Local statutes may not provide adequate
remedies, making it harder to recover a child. The failure of law-enforcement
agencies to take a missing-child report, make an NCIC entry, or actively investi-
gate a family abduction can be major obstacles to locating an abducted child
and also violate mandates stipulated in the Missing Children Act, National Child
Search Assistance Act, and Adam Walsh Child Protection and Safety Act of 2006.

International abductions to countries that have not yet ratified the Hague
Convention may present difficult obstacles if the “abducted-to” country does
not recognize court orders issued in the United States; favors its own nationals;
or awards custody based on religious, cultural, or gender grounds.

Information about foreign family/child custody law is available on the U.S.
Department of State’s website at www.travel.state.gov. From the home page click
on the “Children & Family” link. Under the “International Parental Child

°ld.
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Abduction” heading click on the “Guarding against & responding to parental
child abduction” link. Then respectively click on the “Resources” and “Coun-
try Specific Fliers” links.

Abductions to most countries that are parties to the Hague Convention present
fewer obstacles because a legal remedy exists to seek a child’s return. Some Hague
Convention countries, however, are non-compliant with the Hague Convention
and may pose obstacles to return.

The U.S. Department of State prepares annual Hague Convention com-
pliance reports, which are available at www.travel.state.gov. From the home
page click on the “Children & Family” link. Under the “International Paren-
tal Child Abduction” heading click on the “Guarding against & responding to
parental child abduction” link. Then respectively click on the “Resources”
and most recently posted “Report on Compliance with the Hague Abduction
Convention” links.

Potential Harm to the Child Family abduction has been characterized as a form of
child abuse because of the harmful effects it has on children. Abducted children
may be forced to lead a fugitive life under assumed names, sometimes with
altered appearances, and kept out of school to avoid detection. The abductor may
tell them the left-behind parent abandoned them, does not love them, or is dead.
They may be neglected by their abductors and indoctrinated to fear law-enforce-
ment officers and other adults who might help them. These and other problems
experienced by abducted children are discussed in the chapter titled “Psychologi-
cal Issues in Recovery and Family Reunification” beginning on page 127. In
addition to possible long-term psychological harm, abducted children may be
physically harmed at the time of the abduction as well as during the period of
concealment. Parents most likely to harm their children are those who have seri-
ous mental and personality disorders, a history of violence or abuse, or little or no
prior relationship with their child.

For more information about the impact of abduction on victim children
contact Take Root, an organization of adult members who were victims of
parental abduction as children. Visit www.takeroot.org or call toll-free at
1-800-ROOT-ORG (1-800-766-8674).

Weighing the Factors Strict preventive measures are warranted when the risk of
abduction is high, a child is likely to be harmed, and/or the obstacles to recovery
would be difficult to overcome. Less restrictive measures may suffice when the
risk of abduction is low, the likelihood of location and recovery high, and there is
little or no projected harm to the child.

Sample Prevention Provisions

To simplify enforcement of custody and visitation orders in the United States
and facilitate recovery after an abduction, every well-written custody order should
clearly state the

B Basis for the court’s exercise of jurisdiction and

B Manner in which notice and opportunity to be heard were given
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In addition to these provisions, which belong in every custody order, con-
sider the prevention safeguards noted below either alone or in combination.

Specify Custody and Visitation Rights Clearly state the custody and visitation rights
of each party, including grandparents who have been granted visitation.

Avoid vague language such as “reasonable visitation.” Parents may not agree
about what is “reasonable,” which can lead to conflict, and authorities may
be unwilling to intervene when court orders are vague. Specify when visita-
tion begins and ends including days and times. The order should identify the
parent with whom the child will spend birthdays, school vacations, and major
holidays. Specify the child’s residential arrangements at all times.

State the Penalties for Violating the Order Include a provision, prominently placed
on the first page of the order, plainly stating violation of the order may subject the
party in violation to civil and/or criminal penalties. Also ask the judge to advise
the parties, while they are in court, about the possible consequences of violating
the order.

Supervised Visitation Some situations warrant supervised visitation such as when
an abduction has previously occurred or abduction threats have been made, when
domestic violence or child abuse are alleged, or where the possibility exists the
child will be abducted to a country from which recovery would be difficult. Ask
the judge to allow visits only at designated times and places such as the custodial
parent’s home; a supervised visitation center; or under the supervision of a person
designated by the court such as a social worker, member of the clergy, or relative.

To find a supervised visitation center in your area, visit the website of the
Supervised Visitation Network at www.svnetwork.net or call 904-389-7800.

Bonds and Other Guarantees When there is a risk of child abduction or noncompli-
ance with the provisions of a custody order, it may be wise to ask the court to
require a parent to post a bond or give some other security or guarantee to help
ensure compliance with its orders and/or the child’s continued presence in or
return to the jurisdiction. Some jurisdictions have enacted laws governing issu-
ance of bonds in child-custody cases. These laws are listed in the section titled
“Nationwide Directory of Family-Abduction Laws and Resources” beginning
on page 199. Bonds may also be available in other jurisdictions that have not yet
enacted specific laws; however, they may not be available in all jurisdictions.

A parent can request the court in an initial custody proceeding to order the
other parent to post a bond. If certain circumstances arise after the court has
issued its initial order a parent may file a motion with a court that has modifi-
cation jurisdiction. Such circumstances could include abduction threats or
new plans to exercise visitation in another country. The parent requesting a
bond should be prepared to present persuasive evidence there is a risk of
abduction or future violation of the custody/visitation order.

The amount of the bond should be sufficient to deter an abduction or other
violation of the custody or visitation provisions of a court order, taking into
account the financial circumstances of the parent who must post it, the “obligor.”
A wealthy parent may be required to post a substantial cash bond. As an alterna-
tive to a cash bond a parent of limited means may be ordered to deposit with the
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court title to real estate or personal property such as a car. The property would be
held in escrow pending compliance with the order and/or return of the child. The
parent whose custody or visitation rights are protected by the bond is known as
the obligee.

Generally if the obligor violates the conditions of the bond, the obligee files a
motion with the court to hold the obligor in contempt and order payment or
forfeiture of the bond. Upon court order the proceeds of the bond are released to
the obligee. The money is then available to the obligee to search for the child,
hire an attorney, bring legal proceedings to recover the child, or enforce cus-
tody or visitation rights.

If the obligor is ordered to post a bond in connection with a civil proceeding,
the bond remains in effect for as long as the civil judge orders. If a parent is
directed to post a bond in connection with a criminal proceeding, such a bond
remains in effect for no longer than the period of criminal punishment.

After consultation with the National Center for Missing & Exploited Children®
(NCMECQ), the Professional Bail Agents of the United States (PBUS) created a
child-custody and visitation bond to be available to parents in high-risk situa-
tions. PBUS trains agents and insurance agencies regarding use of these bonds.

For information about obtaining child-custody and visitation bonds in your
area, contact PBUS at 202-783-4120 or visit www.pbus.com.

Joint-Custody Orders Joint custody is a valuable option for some families because
it allows both parents to actively participate in the upbringing of their children.
Joint custody does not work, however, in all situations. If possible avoid joint
custody in cases where there is a history of family violence, parental kidnapping,
friction between the parents; when an objection has been expressed by one parent to
joint custody; or when the parents live in different jurisdictions or countries.

Whenever joint custody is ordered, the custody order should clearly specify
the child’s residential arrangements at all times. This is particularly important for
enforcement purposes. Courts need to know what they are enforcing, and law-
enforcement officers are reluctant to intervene in alleged custodial-interference
cases when court orders are vague about where, and with whom, the child is
supposed to be.

Authorize Law-Enforcement Assistance Many law-enforcement officers are unclear
about their role in preventing and responding to parental-kidnapping cases. A
provision in the custody order directing law-enforcement officers to take specific
actions may produce faster, more effective assistance. One useful provision
would direct law enforcement to “accompany and assist” the left-behind par-
ent in recovering his or her child. Another would authorize law enforcement
to recover the child.

Prohibit Unauthorized Pick-Up of the Child Prohibit the noncustodial parent from
picking up the child from school, daycare centers, and babysitters, unless the
custodial parent gives written permission.

Restrict Noncustodial Parent’s Right to Remove the Child from the Jurisdiction
or Country Include a provision in the custody order prohibiting the noncustodial
parent from removing the child from the jurisdiction, the country, or both
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without prior consent of the court or written consent of the custodial parent. A
provision in the order restricting the child’s removal from the United States will
enable a parent to request the U.S. Department of State not to issue a U.S. pass-
port for the child. Be advised such a provision will not prevent another country
from issuing a passport for a child who is also a national of that country. Parents
can, however, ask the other country to restrict issuance of a passport. Other coun-
tries may do so at their discretion.

Restrict the Custodial Parent’s Right to Relocate With the Child A noncustodial
parent may desire a provision in the custody order requiring the custodial parent
to get consent from the noncustodial parent or court before moving away with
the child. The restriction may cover domestic or international moves. The
noncustodial parent may be concerned the child will be moved so far away that
meaningful access is restricted or the child will be relocated to a country that will
not honor a U.S. custody order. Note: A provision giving a noncustodial parent
the right to be consulted about where the child lives may be interpreted by some
courts as a right of custody within the meaning of the Hague Convention, which
in turn would give a noncustodial parent the right to seek the child’s return
under the Hague Convention.

There is a growing body of law concerning the right of a custodial parent to
relocate with his or her child. The trend is in favor of allowing relocation. There-
fore, before seeking restrictions on the custodial parent’s right to relocate with the
child, noncustodial parents and their lawyers should review the law to determine
what standards, tests, and/or presumptions apply.

Ideally, if the custodial parent plans to move, both parents should discuss
what effect this will have on visitation. Litigation may be avoided if the parents
can agree on the move and necessary adjustments to the visitation sched-
ule. Depending on the distances involved it may be practical to have fewer but
longer visits. For instance it may be better for the child to spend summers and
major holidays with the noncustodial parent and the school year with the custo-
dial parent. It is also a good idea to consider dividing the increased costs of
visiting between the parents or allocating those costs to the parent who is moving
away, instead of leaving the full burden on the noncustodial parent. If these issues
are anticipated at the time the original order is made, that order can expressly
permit the custodial parent to move with the child and indicate how visitation
will change, if at all, in the event of a move. Otherwise the original order will
have to be modified to reflect changes in visitation. The order should also
require the parents to keep each other informed of their new addresses and
telephone numbers.

Preventing International Abductions
and Wrongful Retentions

The provisions noted below, alone or in combination, may also help deter
international abductions and wrongful retentions in other countries. Some
provisions are geared toward preventing removal of a child from this country.
Others are intended to help ensure a child’s return to this country after a
lawful visit to another country. Also see the chapter titled “International Child
Abduction,” beginning on page 105, for more information about this topic.
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The U.S. Department of State’s website at www.travel.state.gov provides
information about preventing international, parental, child abduction. From
the home page click on the “Children & Family” link. Under the “International
Parental Child Abduction” heading click on the “Guarding against & responding
to parental child abduction” link. Then respectively click on the “Prevention,”
and “Children’s Passport Issuance Alert Program” links.

Prevention measures include

B Restricting a child’s removal from the United States.

B Surrendering passports and other travel documents. The custody order
can direct the noncustodial parent to surrender his or her passport(s) and
other travel documents, as well as any passports or other travel documents for
the child in his or her possession, before visiting the child. The court may
order passports surrendered to, among others, the custodial parent, the court,
the clerk of the court, or the party’s attorney.

B Prohibiting issuance of new or replacement passport for a child. Regulations
reduce the possibility a passport issued in the United States could be
obtained to further an abduction. The law and accompanying regulations
require any person applying for a U.S. passport for a child younger than 16 to
demonstrate both parents” consent to its issuance or the applicant-parent has
sole authority to obtain a passport for a child.

To prevent issuance of a new or replacement passport for your child,
seek a court order or provision in a custody order prohibiting the other
parent from applying for a passport on the child’s behalf. Send a copy of
your court order to the Office of Children’s Issues, U.S. Department of
State, 2201 C Street, Northwest, SA-29, Washington, DC 20520-2818. They
may be reached by calling toll-free at 1-888-407-4747, dialing directly at
202-736-9090, and via fax at 202-736-9132.

You should also ask the Office of Children’s Issues to enter information
about your child into the Children’s Passport Issuance Alert Program. See
“Flag Passport Applications” on page 22 for additional information about
this program.

More information about restricting the issuance of passports is available
in the chapter titled “International Child Abduction” beginning on page 105.
Passport information is also available at www.travel.state.gov. From the home
page click on the “Children & Family” link. Under the “International Paren-
tal Child Abduction” heading click on the “Guarding against & responding to
parental child abduction” link. Then respectively click on the “Prevention,”
and “Children’s Passport Issuance Alert Program” links.

Note: Foreign governments are not bound by custody orders issued by
courts in the United States and may issue passports to children who are their
nationals and visas to children who are not. You can, however, ask a foreign
embassy or consulate not to issue a passport or visa to your child. Send the
embassy or consulate a written request along with certified copies of any court
orders you have addressing custody or international travel regarding your
child. You should copy the U.S. Department of State on any letter you send.
There is no legal mandate for foreign governments to comply with U.S. court
orders or requests, but they may do so voluntarily.

B Notifying foreign consulate of passport restrictions. The court order may
require the foreign parent to notify his or her embassy or consulate of the
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order prohibiting the issuance of a new or replacement passport for a child.
The court may further require the parent to furnish the court with a letter
from the foreign embassy or consulate acknowledging receipt of a copy of
the order. Although they are under no legal mandate to comply with U.S.
court orders or requests, foreign governments may do so voluntarily.

B Seeking mirror-image orders. Before allowing your child to visit another
country, the court may require the noncustodial parent to obtain an order
from a court in the country where the visit is to occur recognizing the U.S.
custody order and continuing jurisdiction of the U.S. court and agreeing to
enforce the U.S. order in the event of a wrongful removal or retention. Alter-
natively the foreign court may issue its own order with terms identical to the
U.S. order.

Be aware foreign courts are not legally obligated to issue such an order.
Seeking a mirror-image order may be counterproductive in some countries,
so before seeking this type of prevention measure it is advisable to consult an
attorney in the foreign country about any “downside” risks. Although courts
in a few countries, such as Australia, Canada, New Zealand, and the United
Kingdom, may issue identical orders, courts in many countries may assume
jurisdiction and enter their own custody orders, which may not conform to
U.S. custody orders or ignore provisions conflicting with religious or other
internal law. For example Islamic countries may not honor a U.S. order award-
ing custody to a mother under certain circumstances.

B Seeking assurances of return from foreign visits. When international visits
are to occur the parent in the United States may ask the court to order the
other parent to give assurances the child will be returned. Examples of such
assurances include requiring the noncustodial parent to provide the custodial
parent with a copy of the child’s round-trip airline tickets, an open ticket for
the left-behind parent to travel to the country in case the child is not returned,
addresses where the child will be, and telephone numbers of people with
whom the child will be staying.

B Defining terms in the custody determination to facilitate use of the Hague
Convention. Under the Hague Convention custody rights are defined by the
law of the child’s country of habitual residence. In order for the Hague Con-
vention to apply the child must have been removed from, or retained outside
of, his or her country of habitual residence. To simplify application of the
Hague Convention the party in the United States should ask the court to
include a provision declaring the United States to be the child’s habitual
residence. There is no assurance, however, a foreign court will treat a
declaration of “habitual residence” made by a court in the United States
as binding.

A person with “custody rights” has the right to seek return under the
Hague Convention. The right to determine the child’s residence is considered
a right of custody. If a noncustodial parent has the right to be consulted before
a child is taken to another country, he or she may be deemed by some courts
to have “custody rights” and thus may seek the child’s return under the Hague
Convention. For this reason a noncustodial parent may seek — and a custo-
dial parent may resist — a provision in a custody determination requiring
consultation and consent before the child is removed from the country. This
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was discussed under the section titled “Restrict the Custodial Parent’s Right to
Relocate with the Child” on page 17.

Practical Things Parents Can Do to
Reduce the Risk of Abduction

Take pictures of your child. Take photographs of your child often. Be sure to
take profile shots as well as front poses. If possible buy your child’s school
portraits every year and take videos. A photograph of the other parent may
also be helpful in the event of an abduction.

Keep a complete written description of your child. This should include hair
and eye color; height; weight; date of birth; birthmarks; other unique physi-
cal attributes; and other features such as glasses, contact lenses, braces,
piercings, and tattoos.

Make a record of your child’s Social Security Number (SSN). Internal Rev-
enue Service rules require all children older than 1 year of age to have a SSN.
You need a SSN to claim a child as a dependent on a tax return.

Have your child fingerprinted. Most law-enforcement agencies provide this
service at no charge, but they do not keep the child’s prints on file. You will be
given the only fingerprint card for safekeeping.

Teach your child to use the telephone. Teach your child his or her full name
and how to use the telephone. Make sure your child knows your complete
telephone number including area code. If your child is old enough to remem-
ber more than one number, teach your child your office, cellular, and/or other
numbers at which you can be reached. Tell your child you will accept a
collect call. Show your child how to dial the operator and “911” for help.
Consider counseling. Some abductors may take a child when they feel, rightly
or wrongly, their parental relationship with the child is threatened. Counsel-
ing may help ease you through potentially threatening times such as the
initial separation, filing of a lawsuit for divorce or custody, issuance of final
decrees, and start of a new romantic relationship.

Consider seeking assistance from Child Find® of America. This nonprofit
organization serves missing children and their families, offers telephone
counseling for parents who are considering abducting their own children,
mediation, support services, and referrals to other organizations. The media-
tion program can be reached toll-free at 1-800-A-WAY-OUT (1-800-292-9688),
and Child Find can be reached at 1-800-I-AM-LOST (1-800-426-5678)
and at www.childfind®ofamerica.org.

Ask law enforcement or the prosecutor to intervene. Take abduction threats
seriously especially if the parent making them has recently quit a job, sold a
home, terminated a lease, closed a bank account, or taken any other action in
preparation for flight. Threats may indicate a growing frustration that could
motivate that parent to disappear with your child. Ask law enforcement or
the prosecutor to contact the would-be abductor about the consequences of
the abduction namely that taking a child is a crime and the offender could be
imprisoned, be fined, or both. If the potential abductor has threatened
your child, another family member, or you, notify your local law-enforce-
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ment agency or the prosecutor. You may also be able to get a protection order
under local law.

B Notify schools, daycare centers, and babysitters of custody orders. Certi-
fied copies of your custody order should be placed in your child’s school files
and copies should be given to teachers, daycare personnel, and babysitters.
If there is a risk of abduction by the noncustodial parent, inform all individu-
als who care for your child of that risk and give them a photograph of the
noncustodial parent if you have one. Ask to be immediately alerted if the
noncustodial parent makes any unscheduled visits, and instruct them not to
allow your child to leave the property with the noncustodial parent without
your permission.

The best protection is to have a provision in your custody order prohibit-
ing unauthorized pick-up of your child by the noncustodial parent from
schools, daycare centers, and babysitters. Even without such a provision,
though, a child should be released only to the parent entitled to custody. It is
important to keep school authorities, daycare personnel, and babysitters aware
of any changes in your custody or visitation arrangements. The custodial par-
ent must also realize if the noncustodial parent is violent or threatening, school
and daycare officials as well as babysitters may have no alternative but to
release your child to that parent in order to prevent immediate injury to your
child or other children in the area. Ask your child’s school and/or caretakers
to immediately notify law enforcement in the event of an abduction. A copy
of the custody order should be immediately given to law enforcement
responding to the call.

Custodial parents should notify school officials, daycare personnel, and
babysitters if their children are going to be absent and ask to be immediately
notified if their children do not arrive on schedule. A few jurisdictions require
school officials to verify student absences, but custodial parents need to be
sure all people who normally care for their children know the situation and
the possibility of abduction. Time is critical in abduction cases. If a child is
abducted on the way to school, daycare, or the babysitter, it is extremely
important for the custodial parent to be immediately notified so a search for
the child and abductor can immediately begin.

B Keep lists of information. Make a list of the noncustodial parent’s
address, telephone numbers, SSN or citizen-identification numbers, passport
number(s), driver’s license number, credit-card numbers, bank-account num-
bers, and date and place of birth. The same information should be gathered
for relatives and friends who might help the abductor carry out an abduction.

B File or register the custody decree where the noncustodial parent lives.
Follow procedures in the UCCJA or UCCJEA, whichever law is in effect in the
state where the noncustodial parent lives and child will be visiting. Filing or
registering puts the court on notice that a custody determination already
exists. A valid order is entitled to enforcement and cannot be modified except
as specified in the PKPA and consistent state laws. More information about
filing and registration is found in the chapter titled “Recovering Your Child”
beginning on page 93.

B Treat child support and visitation as separate issues. Child support and
visitation are legally separate issues. As a general rule the refusal to pay child
support is not a legal ground for denying visitation, and denial of visitation is
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not a legal excuse to not pay child support. Additionally child abduction does
not relieve the duty to support.

Caveat: It has been noted a parent may abduct a child as revenge because
the custodial parent sued for overdue child support. While it is not our inten-
tion to discourage you from enforcing your right to collect overdue child
support, it may be advisable to take extra precautions while doing so.

B Flag passport applications. A parent who is concerned a child may be taken
to another country without his or her consent can request the child’s name be
placed in the U.S. Department of State’s Children’s Passport Issuance Alert
Program. To make use of this program a parent or attorney should provide
the child’s full name, date and place of birth, telephone number, and a copy
of the relevant custody orders to the Office of Children’s Issues, U.S.
Department of State, 2201 C Street, Northwest, SA-29, Washington, DC
20520-2818, 1-888-407-4747, 202-736-9090, fax 202-736-9132. This form is
available at www.travel.state.gov. From the home page click on the “Children
& Family” link. Under the “International Parental Child Abduction” heading
click on the “Guarding against & responding to parental child abduction”
link. Then respectively click on the “A-Z Index of Topics” and “Form —
Request Entry into the Children’s Passport Alert Program” links. A copy of
this form is also found on page 269.

The requesting parent should be notified when a passport application
is received for his or her child. If the U.S. Department of State has a court
order on file providing for joint or sole custody to the requesting par-
ent or restricting the child’s travel, a passport should not be issued.
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Civil-Court Remedies
If Your Child Is Abducted

by Patricia M. Hoff

Chapter Overview

This chapter focuses on civil-court actions a parent can take to get a custody
determination that will be enforceable between jurisdictions and how to find an
attorney to help with that process. It also covers child-snatching lawsuits seek-
ing compensation for the pain and suffering and out-of-pocket expenses caused
by an abduction.

The information in this chapter is important for married parents going through
a separation or divorce and unwed parents who may need a custody order to
obtain help in the event of an abduction. There is also a section explaining the
rights and remedies of noncustodial parents in custody and visitation disputes.
Parents in abusive relationships will find a section addressing domestic-violence
issues in the context of child abduction. Special issues in custody cases involving
Native American children and military dependents are also addressed. A sum-
mary of civil-court remedies if your child is abducted by a family member is
presented below. These remedies are more fully discussed in this chapter.

1. If you do not already have a custody determination, you should promptly
get one. Do not delay.

2. File for custody in a court with child-custody jurisdiction. Under the Uni-
form Child Custody Jurisdiction and Enforcement Act (UCCJEA), in effect in
nearly all states, the child’s “home state” has priority to enter an initial cus-
tody determination. The child’s “home state” is also the preferred place to file
for an original custody order under federal law. Courts in every jurisdiction
are required to enforce “home state” custody orders.

3. If you already have a custody order and want to change it, the original issuing
court has exclusive jurisdiction to modify the order under the UCCJEA and
federal law if the respective statutory criteria are met. A court may have
exclusive jurisdiction to modify even if the child has moved and established a
new home elsewhere.

4. Consider hiring a lawyer to help you. Try to find an attorney who is knowl-
edgeable about parental-kidnapping issues and whose services you can
afford. Use the list of sources in this chapter to find a lawyer in your area.

5. You must give the abductor notice of your custody lawsuit. If you cannot give
actual notice, for example because the abductor has gone into hiding, the
law allows you to publish notice. You may be required to seek court permis-
sion before doing so. Inform the court of your unsuccessful efforts to give
actual notice.
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Civil Remedies

6. You can file for custody on “home state” grounds even if your child is no
longer in that jurisdiction. Act promptly so as not to lose extended “home
state” status. The only time the child’s presence is required is when the court
exercises emergency jurisdiction.

7. The court may issue a temporary custody order at first. This should be enough
for law enforcement to begin a criminal investigation and prosecutor to con-
sider prosecution, if they have not already done so. It should also facilitate
your own search.

8. Parents who are not married should consult a lawyer about getting a cus-
tody determination.

9. If you are considering leaving the jurisdiction with your child because of
domestic violence or child abuse, consult a lawyer before you go about get-
ting a temporary custody order and/or protection order. If you leave the
state for safety’s sake before getting a custody or protection order, file for
temporary custody on emergency grounds as soon as possible after arriving
in the new state. The UCCJEA, in effect in most states, expressly allows a
court to exercise emergency jurisdiction when the child, sibling, or parent is
threatened with mistreatment or abuse. Depending on state law, you may
have to file for permanent custody in the child’s “home state,” the one you
left, but the “home state” court may decline jurisdiction in favor of your new
jurisdiction. You may wish to call the National Domestic Violence Hotline®
for referral and information at 1-800-799-SAFE (1-800-799-7233) or visit
www.ndvh®.org.

10. Suing a parent in active military duty is possible, but you may encounter
delays in such proceedings based on the Servicemembers Civil Relief Act
of 2003 (SCRA), which is formerly known as the Soldier’s and Sailor’s
Relief Act of 1940 (SSCRA).

11. When a child is abducted to or from a Native American reservation, issues
arise about which jurisdiction’s laws apply. There are no simple answers.
You will need the help of a lawyer familiar with the applicable tribal and
state laws.

12. Your child and/or you may have a cause of action against the abductor and
others who helped with the abduction if your jurisdiction’s law, including
statutes, common law, and case law, permits lawsuits based on an abduc-
tion. If such cases are allowed you may be able to recover money damages to
compensate for your actual out-of-pocket expenses incurred in locating and
recovering your child and the emotional pain and suffering you endured.
Lawsuits are not appropriate in every case. You may wish to consult an attor-
ney to discuss the pros and cons of filing such action in your case.

13. Many of the same remedies available to custodial parents are also available to

noncustodial parents when a child is wrongfully taken or retained by the
custodial parent.
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Getting a Custody Determination

If you do not already have a custody determination, you need to get one as
promptly as possible from a court with jurisdiction over child custody. A well-
drafted custody determination not only defines the rights and responsibilities of
both parents with respect to their child, but often is critical to recovering a child
after an abduction. Custody issues are resolved by mutual agreement, which
may arise out of mediation or collaborative law negotiations, or by litigation.

You do not need a custody determination to report your child missing to local
law enforcement or have information about your child entered in the Federal
Bureau of Investigation’s National Crime Information Center’s Missing Person
File (NCIC-MFP). These are steps you should promptly take regardless of whether
there is a custody determination. See the chapter titled “Criminal Remedies in
Family-Abduction Cases” beginning on page 41.

Agreement of the Parties

Some parents work out custody and visitation matters on their own and file their
agreement with the court. Many jurisdictions provide forms for uncontested pro-
ceedings so parents can handle the matter themselves. Both parties, however,
may retain counsel either separately or together to review the agreement and/or
file it with the court. Once filed the court reviews the proposed agreement and
typically issues an order reflecting its terms.

Mediation

If parents cannot resolve custody issues by themselves, they may try voluntary
mediation or a court may refer the case for mediation. Mediation involves both
parties meeting with a professional, neutral mediator to reach agreement about
child-custody issues. The advantages of mediation are that parents can avoid a
lengthy and potentially expensive and acrimonious legal proceeding and parents
are usually willing to abide by the terms of a mediated agreement. Mediation,
however, is not for everyone. It may be unsuitable or ineffective in high-conflict
families where there is a history of actual or threatened abduction or domestic
violence. Some jurisdictions require custody mediation except in certain circum-
stances such as those mentioned above. If a mediation agreement is reached both
parties may retain counsel either separately or together to review the agreement
and/or file it with the court. The court reviews the agreement and typically issues
a custody determination with its terms.

Collaborative Law

“Collaborative law” is a relatively new option for parents seeking to resolve custody
issues without the uncertainty and expense of litigation. Though similar to
mediation in that it seeks a mutually agreed solution, it differs because each party
is represented by his or her own lawyer. The novelty is that the parties and their
lawyers all commit to negotiating a mutually acceptable custody agreement
without going to court. The parties have the benefit of legal advice and professional
advocacy as they seek common ground. Their agreement would be reviewed
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and made an order of the court. If custody is not resolved, the attorneys
must withdraw and the parties must then retain new lawyers to litigate
custody in court.

Litigation

Custody issues not resolved by mutual agreement are resolved by litigation.
Litigation entails filing a lawsuit and having a hearing before a judge. In some
jurisdictions the hearing is referred to a special master who makes a recommen-
dation that is then reviewed by a judge. The special master and/or judge will hear
from both parties before deciding custody. The judge may also hear from a rep-
resentative of the child. Other witnesses, including experts, may also testify.
Based on all of the information available to it, the court then makes a custody
determination in the child’s best interests. Child custody litigation can be time-
consuming and costly.

Do You Need a Lawyer?

Ordinarily an attorney presents a custody case to the court. A parent may
represent him- or herself, but this can be difficult for numerous reasons. First
some laws are not easy to understand without legal training. The relationship
between federal laws and the laws of different jurisdictions, in particular with
regard to child custody, is complicated. Second a parent may be too emotionally
involved to objectively approach the legal issue in the case such as what is in the
child’s best interests. Third many parents may be uncomfortable working with
opposing counsel and judges. A parent’s nervousness and inexperience may hurt
the case.

For these reasons most people consult with and retain a lawyer. Your lawyer
can go to court on your behalf to obtain or modify a custody order and assist you
in getting the order enforced and your child returned. Your lawyer can also help
you evaluate whether to pursue criminal charges against an abductor and urge
law enforcement and the prosecutor to investigate and prosecute if such action is
warranted. You may hire a second lawyer to help enforce your order in another
jurisdiction or country, or your attorney may associate with local counsel in the
other jurisdiction or country to assist with enforcement proceedings. Your cus-
tody lawyer or a different attorney who specializes in litigation may counsel
you regarding child-snatching lawsuits and sue the abductor on your behalf
for money damages.

What to Look For In a Lawyer

Ideally you want to find a knowledgeable lawyer whose services are afford-
able. Use the list of resources in the section titled “Finding a Knowledgeable
Lawyer” beginning on page 27 to identify lawyers who have experience with
family-abduction cases. If you cannot find a lawyer with expertise in handling
family-abduction cases, look for a family lawyer who has handled domestic
and/or international child-custody cases.

After you have identified one or more lawyers, call for an initial consultation.
There may be a small fee involved. Some lawyers will talk to you on the
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telephone, and others will set up an appointment for you at their office. Your
conversation will be confidential even if you choose not to hire the lawyer.

Describe your situation in detail and ask about the lawyer’s experience with
cases like yours. Inquire about the lawyer’s familiarity with the laws of a particu-
lar state or jurisdiction and federal laws and remedies that may apply to your
case such as the Uniform Child Custody Jurisdiction Act (UCCJA), Uniform Child
Custody Jurisdiction and Enforcement Act (UCCJEA), Parental Kidnapping Pre-
vention Act (PKPA), federal and state criminal-custodial interference laws, and
child-snatching lawsuits. If your child has been taken or kept in another country,
ask about the lawyer’s familiarity with the Hague Convention on the Civil
Aspects of International Child Abduction (Hague Convention), and International
Parental Kidnapping Crime Act (IPKCA).

Ask about the lawyer’s hourly rate and amount of retainer you must pay
before work begins. There may be court costs and filing fees to pay as well. You
should ask for an estimate of your total legal bill. Depending on your financial
circumstances, you may want to discuss flexible payment arrangements. Keep in
mind you may be able to recover legal expenses from the abductor at the end of
the proceeding. The UCCJA, UCCJEA, PKPA, and Hague Convention all have
provisions addressing attorney fees. These are discussed in the chapter titled
“Recovering Your Child” beginning on page 93. If you are comfortable with
the lawyer, hire him or her. If not, interview another.

Advice about what to look for in an attorney is available in the National
Center for Missing & Exploited Children’s brochure titled Just in case...Parental
guidelines in finding professional help in case your child is missing or the victim of
sexual exploitation. It is available at www.missingkids.com. From the home
page respectively click on the “More Publications,” “Just in Case...Series,”
and “Just in Case...Finding Professional Help” links. A free copy may also be
obtained by calling NCMEC at 1-888-24-NCMEC (1-888-246-2632).

Finding a Knowledgeable Lawyer

You may be able to get referrals for attorneys with experience handling

family-abduction cases from the sources listed below.

B The Association of Missing and Exploited Childrens Organizations Inc.
(AMECO) can refer you to local nonprofit groups helping parents of children
who are victims of family abduction. Such nonprofit groups may be able to
recommend local attorneys who have experience handling parental-kidnap-
ping cases. For more information contact AMECO toll-free at 1-877-263-2620,
by dialing directly at 703-838-8379, or by visiting www.amecoinc.org.

B Team HOPE, an NCMEC program funded by the U.S. Department of Justice’s
Office of Juvenile Justice and Delinquency Prevention (OJJDP), is an organi-
zation of trained family-member volunteers who provide crisis assistance,
support, and guidance to left-behind parents in the United States whose
children are the victims of abduction. Volunteers are uniquely qualified to
provide assistance because they are parents or relatives who have had or still
have a missing child. Those who have experienced the abduction of a child
may be good sources for referrals to lawyers and other professionals who can
help. For referral to a family-member volunteer contact Team HOPE toll-free
at 1-866-305-HOPE (1-866-305-4673) or visit www.teamhope.org.
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The American Bar Association (ABA) maintains a website with links to law-
yer-referral services and free legal services throughout the country. You can
contact the ABA at 1-800-285-2221 or visit www.abanet.org. From that home
page, under the “Public Resources” heading, click on the “Find Legal Help”
link, and then click on the link for the state in which you need a lawyer.

This is an excellent online resource. You may not have to look else-
where for links to lawyer-referral services for private attorneys, legal aid,
or pro bono counsel.

Local bar associations can also provide attorney-referral services. Con-
tact your local bar association and ask if they provide lawyer-referral services.
If so contact the lawyer-referral service for the names of several lawyers in
your area who have handled family-abduction cases or regularly handle child-
custody cases. If you cannot identify an attorney through local information
sources, contact that state’s bar association, which is usually located in the
capital city, and ask for lawyer referrals as above. For an online directory of
bar associations visit www.abanet.org. From the home page click on the “Top-
ics A-Z” link. Then respectively click on the “Bar Associations (State and
Local) Information” and “Bar Directories” links.

The American Bar Association, Family Law Section is another resource for
attorney referrals. Contact the Family Law Section of the ABA at 312-988-
5145 and ask for the names and telephone numbers of the chairpersons of the
Child Custody Committee and International Law Committee if you need help
with an international-abduction case. Contact these lawyers and ask for the
names of several attorneys in your area who handle family-abduction or child-
custody cases. Another option is to ask the local bar association for the name
and telephone number of the Chairperson of the Family Law Section if there
is one. Contact that person and ask for the names of several family-law
attorneys in your area.

The American Academy of Matrimonial Lawyers (AAML) may also pro-
vide attorney referrals. Contact AAML at 312-263-6477 and ask for the
name and telephone number of the Chairperson of your state’s chapter.
Call that person and ask for the names of several attorneys in your area
who have handled family-abduction or child-custody cases. This informa-
tion is also available at www.aaml.org. From that home page click on the
“Locate An Attorney” link.

Telephone directories list “attorneys” in the yellow pages. If your telephone
book lists lawyers under areas of specialization, check under “family law.”
Court personnel may be able to identify lawyers with relevant experience.

Free and Reduced-Fee Legal Services

If you cannot afford a private lawyer you may qualify for free or reduced-fee legal
services. Check with the organizations noted below about whether they can help
you with your case or refer you to someone who can.

Legal aid. Look in the government pages of your area telephone directory
under “Legal Aid” or “Legal Services Corporation” (LSC) for the number of
the closest legal-aid office or visit LSC’s website at www.lsc.gov. From the
home page click on the “Find Legal Assistance” link, which enables you to
identify the nearest legal-aid office. Call and ask if the office takes cases similar
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to yours. Some legal-aid offices do not take family-law cases. If the office can
help you, make an appointment. If not, ask for a referral to the closest office
that can help you.

B Legal aid for undocumented immigrants who are domestic-violence
victims. Federal law enacted in January 2006° expanded the services that
LSC-funded programs can provide to indigent, undocumented aliens who
are victims of domestic violence or whose children have been victimized. Spe-
cifically LSC-funded programs now may provide legal assistance to help an
undocumented immigrant or child escape from domestic violence, sexual
assault, trafficking, or “Section U”’ crimes or to protect against future domes-
tic violence, sexual assault, trafficking, or “Section U” criminal activity.

The law allows LSC to provide “related legal assistance” to eligible aliens
who are victims of domestic abuse even if they are not married to or the child
of their abusers. Previously the law only allowed such assistance when the
domestic abuse was perpetrated by the spouse or parent of the victim. In
another change LSC-funded programs may assist the abused spouse or child
to seek suspension of deportation or self-petition for immigrant status,
thus avoiding the necessity of relying on the citizen/legal permanent resi-
dent abusive spouse or parent’s willingness to file or pursue the petition on
his or her behalf.

LSC-funded, legal-aid offices are nonprofit, nongovernmental organiza-
tions not affiliated in any way with immigration authorities. LSC-funded
programs are not required to maintain records regarding the immigration
status of their clients who are victims of domestic violence. Attorney-client
communications are confidential, so undocumented immigrant domestic-
violence victims should not hesitate to consult with a licensed legal-aid
immigration attorney. Decisions to provide representation are made on a case-
by-case basis. Most legal-aid offices maintain lists of alternate legal resources
if the victim turns out not to be qualified for legal-aid services.

For additional domestic-violence-victim legal resources contact one of the
attorneys in NCMEC’s Missing Children Division at 1-888-24-NCMEC
(1-888-246-2632).

B Local bar associations. If you do not qualify for free legal services but do not
have enough money to hire a private lawyer, you may be eligible for special
reduced-fee programs set up by local, bar-association groups. In addition to
reduced-fee programs, many bar associations encourage attorneys to com-
mit a part of their time to pro bono cases. An attorney handling a case pro bono
does not charge for his or her services, although a parent may still be required
to pay court costs and filing fees. A list of pro bono programs is available at the
American Bar Association website at www.abanet.org. From the home page,
under the “Public Resources” heading, click on the “Find Legal Help” link.
Then click on the link for the area of interest. You may also call your local bar
association to ask about programs in your area for low-income individuals.

%Violence Against Women and Department of Justice Reauthorization Act of 2005, Pub. L. No. 103-322
(VAWA 2006), Section 104, “Ensuring Crime Victim Access to Legal Services.”

"The types of crimes covered by Section 101(a)(15)(U) of the Immigration and Nationality Act (8 U.S.C. §
1101(a)(15(U)) include rape, torture, trafficking, domestic violence, incest, sexual assault, abusive sexual
contact, sexual exploitation, kidnapping, and abduction.
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B Law school clinics. A law school in your area may operate a law clinic able to
help you. Clinical programs have a dual purpose. They give law students
actual case experience while serving the legal needs of eligible individuals.
Law students are supervised by the clinic director, who is a licensed attorney.
Check the local telephone book for law schools in your area.

B Employers and unions. Find out from your employer or union if legal ser-
vices are provided as a fringe benefit of your employment or membership.

B Domestic-violence shelters. Sometimes local battered women’s shelters
help find affordable legal counsel. For information contact the National
Domestic Violence Hotline toll-free at 1-800-799-SAFE (1-800-799-7233)
or visit www.ndvh.org. On the home page respectively click on the “Get
Help” and “Get Help in My Area” links. Also see the section discussing
“Legal Aid for Undocumented Immigrants Who Are Domestic-Violence
Victims” on page 29.

B Parents’ rights organizations. Left-behind parents” groups, including fathers’,
grandparents’, and mothers-without-custody organizations, and similar groups
may be able to recommend lawyers to those seeking assistance.

B U.S. Department of Defense legal assistance. If you are a member of the
armed services or family member accompanying the service member, you
may be eligible for legal assistance from the Legal Assistance Office for your
branch of service. For additional information and possible referrals for legal
assistance, contact Military OneSource toll-free at 1-800-342-9647 or visit
www.militaryhomefront.dod.mil. On the home page, in the “Search” field,
type “Legal Assistance” or “Legal Matters.”

Finding Lawyers In Other Countries

Additional sources of attorney referrals for international parental-kidnapping

cases include

B The U.S. Department of State, Office of Children’s Issues (OCI) can be
reached by calling toll-free at 1-888-407-4747 or dialing directly at 202-736-
9090. OCI maintains lists of English-speaking lawyers in other countries. If a
child has been taken to a Hague Convention country, OCI can contact the
foreign Central Authority to inquire about the availability of free or reduced-
fee counsel for the applicant parent. For information about attorneys in other
countries visit www.travel.state.gov. From the home page click on the “Chil-
dren & Family” link. Under the “Abduction Resources” heading respectively
click on the “Finding an Attorney” and “Attorneys Abroad” links.

B The International Academy of Matrimonial Lawyers (IAML) is com-
prised of lawyers in the United States and other countries with expertise in
international, family-law matters. Visit IAML’s website at www.iaml.org for
referrals to lawyers in the United States and other countries. IAML may also
be reached at 850-681-2300.

B Team HOPE, as noted in the entry on page 27, is composed of family-
member volunteers who have experienced the abduction of a child. Team
HOPE members may be good sources of referrals to attorneys and other
professionals who can help in a particular country. For a referral to a fam-
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ily-member volunteer, contact Team HOPE toll-free at 1-866-305-HOPE
(1-866-305-4673) or visit www.teamhope.org.

B Foreign bar associations can be reached through the Internet and/or embas-
sies and also may be resources for attorneys in other countries.

Filing for Custody

“Filing for custody” involves filing legal papers, generally called pleadings, in
which you ask the court to grant the requested relief such as an initial custody
order, a change of custody or visitation, or prevention provisions. A custody action
should be filed in a court that has jurisdiction to make a valid custody determina-
tion. An enforcement action is typically filed wherever the child is located.

Jurisdiction

Three statutes affect a court’s jurisdiction to make or modify a custody order and
require courts to enforce orders issued by another court. They are the Paren-
tal Kidnapping Prevention Act (PKPA), Uniform Child Custody Jurisdiction Act
(UCCJA), and Uniform Child Custody Jurisdiction and Enforcement Act
(UCCJEA). These statutes are summarized below and apply to proceedings in
states and territories.

The PKPA is a federal law that impacts the exercise of child-custody jurisdic-
tion by courts throughout the nation. The UCCJA and UCCJEA are state statues.
The UCCJA was drafted in 1968. The UCCJEA was drafted in 1997 as a replace-
ment for the UCCJA. As of November 2008, 46 states, the District of Columbia,
Guam, and the U.S. Virgin Islands have enacted the UCCJEA. The remaining
states follow the UCCJA, though it is likely most if not all of them will enact the
UCCJEA in the near future. Consult the section titled “Nationwide Directory of
Family-Abduction Laws and Resources” beginning on page 199 for citations to the
laws in effect in your state and the state where enforcement is sought.

Caveat: Even though the UCCJA and UCCJEA are both “uniform” statues,
jurisdictions tend to change the language when they adopt them. Consequently it
is essential to read the version of the act in effect in your state and the state where
the enforcement is sought.

Parents of abducted children need to be aware of these laws and should bring
them to the attention of their lawyers. In turn lawyers should be prepared to
familiarize judges with relevant sections of the UCCJA or UCCJEA and PKPA as
well as the federal Violence Against Women Act in cases involving domestic violence.

To make a valid custody determination a court must have jurisdiction over
custody matters under either the UCCJA or UCCJEA, and notice and opportu-
nity to be heard must be given to the parties. The court’s exercise of jurisdiction
must also comply with the PKPA in order for its custody determination to be
eligible for “full faith and credit” or enforcement nationwide as a matter of
tederal law.

The PKPA requires courts to enforce and not modify sister state custody and
visitation determinations if the court making the order exercised jurisdiction con-
sistent with federal criteria. Under the PKPA, “home state” is the preferred basis
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for making an initial custody determination. For cases in which a change in cus-
tody is sought, the PKPA grants exclusive continuing jurisdiction to the original
decree state if the original exercise of jurisdiction complied with the PKPA, a
contestant or the child continues to live in the “home state,” and state law
provides a basis for custody jurisdiction. The PKPA also prohibits a court from
exercising jurisdiction when another court is already exercising jurisdiction con-
sistently with its terms.

The UCCJA or UCCJEA, whichever is in effect, regulates which state has
jurisdiction to make or modify a custody or visitation order and requires sister
states to enforce and not modify custody and visitation orders made by other
states and, in most cases, other countries.

The UCCJA is not entirely consistent with the PKPA, and, as a result, some
custody orders made under the UCCJA are not entitled to “full faith and credit”
in other states under the PKPA. In case of a conflict the federal law preempts or
takes precedence over inconsistent state law. The UCCJEA was written to remove
inconsistencies with the PKPA so custody and visitation orders made under state
law would be entitled to “full faith and credit” as a matter of federal law. The
UCCJEA also provides expedited procedures for interjurisdictional enforcement
of custody and visitation.

File In the Child’s “Home State”

As a general rule, in order to get an initial custody determination entitled to
nationwide enforcement, you must file for custody in the child’s home state.
That is the location where the child lived for at least six months just before the
custody action. The child need not be physically present for the court to exercise
home state jurisdiction. The only time the child’s presence is required to make
a custody determination is when a court exercises emergency jurisdiction. Home
state jurisdiction is the preferred basis for initial jurisdiction under the UCCJEA
and PKPA. Although the UCCJA treats home state jurisdiction and significant-
connection jurisdiction as co-equals, it is better to seek an initial custody
determination in the child’s home state because the resulting custody order
must be granted “full faith and credit” in sister states.

Both the UCCJA and UCCJEA extend home state jurisdiction if a child is
abducted or otherwise absent from the state. The left-behind parent has six months
from the time the child is gone to file for custody in the home state. During
this time the abductor cannot establish a new “home state” for the child, and
any custody order obtained in the home state is enforceable wherever the
child is found.

What If There Is an Emergency?

Both the UCCJA and UCCJEA recognize emergencies require prompt judicial
action. In both statutes the child must be present in the jurisdiction for a court to
exercise emergency jurisdiction. The grounds for exercising emergency custody
jurisdiction are narrow because emergency jurisdiction is meant to be reserved
for extraordinary cases. The UCCJEA expressly allows a court to exercise emer-
gency custody jurisdiction when a parent flees on account of domestic violence.
Additional details about this are found in the section titled “Getting Custody in
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Special Circumstances” beginning on page 34. Courts are supposed to enter
temporary orders in emergency cases, so the court that would ordinarily have
jurisdiction can address the underlying custody and visitation issues. The
UCCJEA makes it possible for a temporary emergency order to become per-
manent in certain circumstances. Notice must be given in emergency cases
for the court to enter a custody determination that is entitled to enforcement
in other states or territories.

Notice to the Abductor

All parties to a lawsuit are entitled to “notice and opportunity to be heard” as a
matter of due process. In child-custody and family-abduction cases to which the
UCCJA or UCCJEA and PKPA apply, parties, including abductors, must be given
notice of court proceedings and an opportunity to present their side of the case.

The person filing the lawsuit, the plaintiff, has a legal obligation to give notice
and opportunity to be heard to the person being sued, the defendant. The defen-
dant is not legally obligated to participate in the proceeding. As long as a party has
been given notice and an opportunity to be heard, the court can enter a binding
order on the party.

Notice must be given in a manner “reasonably calculated to give actual
notice.” The UCCJA and UCCJEA contain special notice provisions that may be
particularly helpful when the abductor’s location is unknown. Both statutes
recognize actual notice may not be possible, particularly if a case involves
parental kidnapping or other efforts by one party to deliberately hide from
another or thwart service of process, and allow notice by publication if other
means are not effective. It is advisable, and in some states required, to ask the
court for permission to use publication as a means of service when other meth-
ods have failed. Support your request for notice by publication by documenting
all efforts you have made to give actual notice.

Caveat: If you are advised you cannot file for custody after the abductor and
child have disappeared because it is impossible to give notice, ask your lawyer to
review the Jurisdiction and Notice provisions of your state’s law, which is either the
UCCJA or UCCJEA.

While it is possible to obtain a custody order after an abduction it may not
be possible to charge the abductor with a crime if the criminal law of the state
requires a “knowing violation of a court order” as an element of the offense.
Under such statutes there must be proof the abductor actually knew of the
court order he or she is accused of violating. It may, however, still be possible for
law enforcement to locate and obtain the return of the child.

Service of Civil Process

In some jurisdictions local law-enforcement agencies may serve civil process, the
legal paperwork telling a person he or she is a party to a lawsuit such as a court
action to obtain or enforce a custody determination. The agency notifies the
abducting parent a custody action has been filed by delivering a copy of the legal
documents to that parent. Frequently the sheriff’s office or county police depart-
ment serves civil process. Usually you have to inform these agencies where to
find the person they will serve. The agency serving civil process will be the one
serving the area where the abductor is located.
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In the event the local law-enforcement agency in the abductor’s locale does
not or cannot serve the abductor with civil process, it is possible to use the ser-
vices of a private process server. Your lawyer can advise you whether to use the
local law-enforcement agency or a private process server to serve the abductor.

Temporary Custody Orders

After filing for custody you may initially obtain a temporary custody order.
Judges usually make temporary custody orders before they have had the benefit
of hearing from both parents or the case is fully investigated. Temporary
orders are commonly made in the early stages of parental-kidnapping cases when
the court is unable to hear from both parents because one parent has abducted
the child and is in hiding. Temporary custody orders are the appropriate relief
when courts exercise emergency jurisdiction. As long as notice and opportunity
to be heard are given, temporary orders are enforceable in other states.

After a full hearing, the court enters its order. These are sometimes referred to
as “permanent” or “final” orders despite the fact custody orders are always sub-
ject to change or modification. The PKPA, UCCJA, and UCCJEA set forth rules
governing modification jurisdiction and other laws set forth substantive grounds
for modifying custody.

You do not need a custody order for law-enforcement authorities to take a
missing-person report and enter information about your child in the Federal
Bureau of Investigation’s National Crime Information Center database. Nor do
you need a custody order for some state criminal laws and the International
Parental Kidnapping Crime Act to apply. Still, obtaining a custody order, even a
temporary custody order, can help with your search and recovery efforts.

Getting Custody in Special Circumstances

Pre-Decree Abductions

In pre-decree abduction cases, both the UCCJA and UCCJEA allow left-behind
parents to file for custody in the child’s “home state” even after the child has been
abducted and do not require the child to be physically present for a court to
exercise jurisdiction. Notice by publication is authorized for situations where
personal service is ineffective such as when an abductor evades process by con-
cealing his or her whereabouts. This was discussed earlier in the section titled
“Notice to the Abductor” on page 33.

Domestic Violence and Child Abuse
If you are a victim of domestic violence, or your child is the victim of abuse, you
are strongly advised to consult an attorney before leaving the jurisdiction. Time
permitting, you should be able to get a temporary custody order. Temporary
custody orders entered in accordance with UCCJA or UCCJEA and PKPA are
entitled to enforcement by other states.

Victims of domestic violence can call the National Domestic Violence Hotline
toll-free at 1-800-799-SAFE (1-800-799-7233) or visit www.ndvh.org for
information about crisis intervention and referrals to shelters, legal services, and
counseling. Legal technical assistance in interstate, child-custody/domestic-
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violence cases is available from the Legal Resource Center on Violence Against
Women at www.lrcvaw.org or 301-270-1550. Undocumented immigrants who
are victims of domestic violence may also be eligible for legal aid. To learn more
about this option see the section titled “Free and Reduced-Fee Legal Services”
beginning on page 28.

In urgent situations you should be able to obtain a protection order under
local law. Protection orders may include temporary custody provisions. Protec-
tion orders are enforceable interstate under the federal Violence Against Women
Act. Custody and visitation provisions contained in protection orders may or may
not be enforceable in sister states. The enforceability of such provisions may
depend on whether the UCCJA or UCCJEA, including their notice requirements,
was followed.

When seeking a protection order and/or custody order, the victim parent
should ask the court to prevent the disclosure of their contact information to the
alleged abuser.

Getting a custody order before leaving the jurisdiction has two benefits. First
the victim parent can ask a judge to include a specific visitation schedule and
other protective provisions in the custody order including pick-up and drop-off
points or supervised and limited visitation. Second a valid custody order should
protect the victim parent from later being accused of, or prosecuted for, custo-
dial interference. The laws of some jurisdictions give domestic-violence victims a
rebuttable affirmative defense to the crimes of parental kidnapping, criminal
custodial interference, and interference with visitation if they promptly notify
criminal-justice authorities of the reason for their flight and seek custody within
a specified period of time. Parents should discuss the consequences of failing to
file for custody before departing the state.

If it is too dangerous to remain in the jurisdiction, the parent should promptly
consult an attorney upon arrival in the new jurisdiction. If that jurisdiction has
enacted the UCCJEA, the parent can petition for custody on emergency grounds.
The order may become permanent if no action is brought in the child’s home
state and the order so provides. If a custody action is filed or pending in the home
state, the victim parent must respond to that suit. In some circumstances it may
be possible to do so without actually returning to the state, such as by appearing
through an attorney or telephonically. The parent may ask the court for custody
or, in the alternative, to decline jurisdiction in favor of the new state.

The UCCJA does not expressly provide for emergency jurisdiction based on
domestic violence as the UCCJEA does; however, courts in UCCJA jurisdictions
may interpret the statute broadly and issue temporary orders to protect the
child’s safety. The victim parent must then file for custody in the child’s home
state. The parent can simultaneously request the “home state” court to decline
jurisdiction on inconvenient forum grounds in favor of the new state.

Unmarried Parents

In some jurisdictions the mother of a child born out of wedlock has custody of
the child unless there is a contrary custody order. Even though an unmarried
mother living in such a jurisdiction may be able to recover an abducted child
without obtaining a custody order, it is still a good idea to go to court and obtain
a custody order prior to any problems arising. This will expand the number of
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legal remedies available to secure the child’s return and lessen the confusion if
the child is found in a jurisdiction where officials are unfamiliar with such cus-
tody laws. It will also provide a definite plan for the child’s custody once the child
is returned.

An unmarried mother living in a jurisdiction without such automatic rights
of custody is usually in the same position as other parents without custody
orders. Her custody rights are no greater than the father’s custody rights. The fact
the father is not named on the child’s birth certificate may not provide the mother
with adequate legal protection in the event the father takes the child. Paternity
presumption laws that presume a man is the father may apply if he and/or the
mother and child acted as if he were the parent.

An unmarried father who wishes to obtain custody must first establish legally
that he is the father of the child. He may do this by filing a paternity action. Being
named on the birth certificate may help prove he is the father. Paternity pre-
sumptions based on his actions toward the child and the actions of the mother
and child toward him may also help prove he is the father if the laws in that
jurisdiction recognize such presumptions. In jurisdictions where no presump-
tions are used, he may need to use blood or deoxyribonucleic acid (DNA) testing
to prove he is the father. Once paternity is established the father can ask the court
to award him custody, just as a father in any divorce proceeding may do. Unmar-
ried parents should consult with a lawyer when seeking a custody order.

When a Parent Is In the Military

The Servicemembers Civil Relief Act® (SCRA), formerly known as the Soldier’s
and Sailor’s Civil Relief Act of 1940, offers protections to servicemembers from
certain civil judicial and administrative proceedings when the servicemember’s
current military duty materially affects his or her ability to appear. SCRA does not
apply to criminal proceedings.

Protections under SCRA include stays of proceedings for a minimum of
90 days when the servicemember files a written request meeting statutory
requirements; stays of execution of judgments; and relief from default judg-
ments, which are court decisions made when a defendant does not make an
appearance in the case.

SCRA does not bar a parent from filing for custody even if the other parent is
in the military. A parent, however, should anticipate possible delays in the pro-
ceeding upon the servicemember’s request to the court. A parent should also
inform the court by affidavit that the defendant is a servicemember if he or she
does not appear in court. Your lawyer should review SCRA to become familiar
with the changes in the law.

Other issues arise in enforcement cases when the parent in the military is
stationed in another country. See the chapter titled “International Child Abduc-
tion” beginning on page 105 for information about this situation.

Information about available military resources and legal assistance may be
obtained by calling Military OneSource toll-free at 1-800-342-9647 or visiting
www.militaryhomefront.dod.mil.

850 U.S.C. APPENDIX §§ 501-596, War and National Defense, Servicemembers Civil Relief Act.
Pub. L. No. 108-189, Sec. 1, Dec. 19, 2003, 117 Stat. 2835.
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Native American Children

When Native American children are subjects of custody proceedings involving
foster care, termination of parental rights, pre-adoptive placements, and
adoption, the Indian Child Welfare Act ICWA) is the governing law. Intrafamily
custody disputes, such as those arising in the context of divorce, do not fall under
ICWA and other laws as noted below may apply.

The custody of Native American children living on a reservation will usually
be decided under tribal law. Although more than one tribe may live on a single
reservation, each reservation usually has one set of tribal laws. The laws of differ-
ent reservations vary. Even if both parents are members of the same tribe, the
laws of their individual reservation may vary. If a Native American child living on
a reservation is the subject of a custody dispute between parents who are mem-
bers of different tribes, the tribe with jurisdiction may be the one in which the
child is enrolled. Frequently the governing body of the reservation where the
child lives may decide the case. These disputes are between tribes and
governed by tribal law. Children living on a reservation whose parents are of
different backgrounds — one Native American and one non-Native American —
may be considered by the tribe and law to be Native American children, and
custody of these children may be governed by the tribe or reservation of the
Native American parent.

Information about a particular tribe’s custody laws may be available from
the tribe or Bureau of Indian Affairs (BIA) at 202-208-3710 or www.doi.gov/bia.
Information may also be available from the National Congress of American
Indians at 202-466-7767 or www.ncai.org. From the home page click on the
“Tribal Directory” link.

When Native American children do not live on a reservation, state law will
usually apply to settle custody disputes arising in connection with divorce pro-
ceedings. Legal complications occur when a child moves, or is moved on and off
a reservation, typically because one parent is Native American and the other is
not. Tribal-state jurisdictional issues are apt to arise when a child living on the
reservatio